Dapartmant of Enargy
Washinglan, DC 2085

December 7, 199%

Mary Low Blazek

Hanford Openness Warkshops Spakesperarm
Hanford Opermess Workahops

4223 Roosavelt Way NE

Suite 100

Sertle. WA 9E105

Dear Mse. Blazek:

This Jetter is in respanse o your letter of Oetober 7, 1999 10 Secretary Richardson concorning
resmbursing Hanford contractors for Stigation costs and fostering a reprisal-fres workplacc,

The Department of Energy's (DOE} reimbizrsement of costs, including the costs of litigarion, is
EXverned by the specific tenod of exch contzact ind by'gencral gaveriment contrachng
procedures. A3 with most cost-bascd Federsl Govesament contracty, Hligation expenses have
been considered ta be n cost of doing busiveas, and therefore “aliowabis™ expeansas, uniers wmor
managernemt personnel of the contractor engaged in willfyl misconduct.

Ower the pest several years, DOE has made substariad changes 1o ita comtract provisions
yoverreng the reimburscment of litiation costs. For ecampie, it curment cortracts DOE has
breadened the unallownbility provisions to include not just lasses {including biigation cxpemaes,
attorncya fees, and settlements) that result fronm willfiy frisconduct or lask of good faith, but alsp
iosses that result from “failure 1o oxcreise prudent business judgraem™ on the purt of any of the
comtractor’s “key” management personnel Under these moce striagemt provikons, comractors
heve the burden of demonmrating (o the Department that maragerial willful misconduct, lack of
wood farth, or failure to exarcise prudem business judgment was not the cyuse of tha ciamn, if the
contracting officer balisves thers is & reasan to challenge the contractor's conduer, Where conts
are Allowabla, the Deparment's Contracior Litigation Mansgement program was ensblished to
oversee the reasonrbleness of costs and ensure tha lstigation is bandled ws eficicatly as possible

With regerd to your consern about the litigation of Mﬁlﬂuhlmclmnﬂlziawmﬁug on &
regulation thit woukl genersily prohibit reimbursemeot of Gtigxtion costa for whistleblower cases
if there is an sdverse determimation against the contrectar. On Junuary 5, 1994 DOE published io
m:FﬂthnﬂaHnﬁuanmdeﬁngm“Eumhmwwm
Actions.” Oncx fimalized, this repulation would authorizs contracting officers 1o disallew
iitigation costs after a comractor hay been found lable in v whistieblower case. The reguistion ia
dmdﬁpdmmmnmufmmnﬁv:dhpunmhﬁmummmhm
before they grt mired in administrative or judicial btigason, and & Jes cogt, Abthough thes
rquhﬁmhunmyuhmﬂndhuiimlmmnﬂﬂmmhww:m
prnvidunli:tihrmwhuwmﬂdhnmqlindhﬂhumrquhﬁm.
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Another mechanism that we balieve has reduced the number and costa of itigation cazes is DOE's
Office of Employes Concama, which was established in Septamber 1996 ax part of former
Secretary O'Leary's Whisteblowsr Initiative. Thers is an Office of Emploves Comcerns at sach
of the DOE Qperetions Offices and mujor field offices, inchuding Richland, xs well as s DOE '
Headguarters. Some of the objectives of the Office of Employes Concarng are to “cverses ajid
boister employes conceens offices in the Beld” and “reach full, fair and fnal resolution of
employee concems, while mrvolving both managmnent and employaes more directly in the
process.” In addition, DOEs Richland Operstions Office requires thai s major contractors have
in employes cancerna program.

The Cffice of Emploves Copcerns Activity Reports for 1996, 1997 and 1992 show that these
abjectives are beng met, Dhuing this period, over 1000 concetra, aut of approximately 1500,
were resaived by DOE field elaoem empioyes concam programs natiomwide, Many of the
CEMaIINg CONCanE wers transferred 1o the comractor or other offces in the Department such a3
Environment Safety and Health, Heman Resources and Secunty. At Richland, for the same

pericd, ut least 85% of the concerna filed with the cmployee concerna program were ciosed sach
vear,

In addition to the procedursy and programs discussed above, the Department hax an active Office
af Bispute Resolution, pursusnt to the Admimistrative Dispute Resalution Act, This office works
with Headuuarters and the DOE operations and feld offices to ecurage and corvens medistions
in al] types of canes, including whistleblower and wrongiul discharge matters. Mumezous cases
have been mesolved through mediation, at an carly siage and for minimal amounts of maney In
arldition to costing less, medimian is also an effective mechanism for sddressing jasues that creats
tension in the workplace because it gives the parties an oppormanty [o Tesalve differercss more
quickly axd informally, which can reault in employees werking together more productively, We
intend ter continue te ancoursga the use of madiation a5 much a3 posaible,

With respect ta your call for HOE “to amiculare a more definitive proposal leading 1o the
development af 4 workplace mEastructure, which truby supports the goal of ‘zero tolerance’ for
reprisaly.” you shouid be aware that in addition 1o the programa discussed above, DOE io 1992
promulgated regulutions establishing a systemn for handling reprisal complaimts by comitacior
employees. Ses 10 C.F R Part 708, Thesc procedures arc designed specifically 1o protect
emplgyees who belinve they have suffered retalianon for discloging information related to such
matters as bealth or safety concorne. and to provide redicf where appropriate. DOE in in the
process of revising these regulations, ser 64 Federa] Ragistar 12862 (March 15, 1999), to

strearnline the process end make it mare responsive to the needs of bath coMDplainants and
CONTractors,
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I hope this helpa you uoderstand the efores that have been taken and wra underway 1o addresy the
concerns described in your letter.

Sincerehy,

Mery Anne Suilivan
Generyl Coungs



