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SECTION H

SPECIAL CONTRACT REQUIREMENTS

H.1
SEPARATE CORPORATE ENTITY

The work performed by the Contractor under this Contract shall be conducted by a separate corporate entity from its parent company.  The separate corporate entity must be set up solely to perform this Contract and shall be totally responsible for all Contract activities.

H.2
CHANGES IN KEY PERSONNEL 

Key personnel are considered to be essential to the work being performed on this Contract.  Prior to diverting to other positions or substituting any of the specified key individuals, the Contractor shall notify the Contracting Officer in writing, reasonably in advance, not less than thirty (30) days in advance and shall submit justification (including proposed substitutions) in sufficient detail to permit evaluation of the impact on the work being performed under this Contract.  No diversion or substitution shall be made by the Contractor without the written consent of the Contracting Officer, provided that the Contracting Officer may ratify in writing such diversion or substitution and such ratification shall constitute the consent of the Contracting Officer required by this clause.  Unless approved in writing by the Contracting Officer, no key personnel position will remain unfilled by a permanent replacement for more than 60 days.  The key personnel list (Section J, Appendix A) shall be amended during the course of the Contract to add or delete key personnel as appropriate and approved by the Contracting Officer.

If the President & CEO or Executive Vice President & Chief Operating Officer is replaced or removed for any reason under the Contractor’s control, without the Contracting Officer’s consent, fee will be reduced by $500,000.  In addition, each time any of the other Key Personnel proposed are replaced or removed for any reason under the Contractor’s control, without the Contracting Officer’s consent, fee will be reduced by $250,000 for each removed or replaced individual. The provisions of this clause shall remain in effect from October 1, 2006 through the date of award of the Mission Support Contract. Upon award of the Mission Support Contract, this clause and the list of Key Personnel in Section J, Appendix A, and any associated fee reductions, shall be mutually renegotiated. If RL exercises its right, under Section H.14, Withdrawal of Work, to remove work scope, then the Key Personnel associated with that work scope would be removed from the listing of Key Personnel, Section J, Appendix A. 
The Contractor may request, in writing, that the Contracting Officer waive all or part of a reduction, if special circumstances exist.  The Contracting Officer shall have sole unilateral discretion to waive or not waive all or part of a reduction.
H.3
USE OF CORPORATE AFFILIATES

A. The Contractor and the Contractor’s subcontractors may obtain direct support from their affiliates to meet technical and staffing requirements consistent with FH approved policies/procedures.  Prior to ordering support from an affiliate, the Contractor shall document the basis for selecting the affiliate and how the evaluation process was consistent with approved policies/procedures and Clause H.17, Subcontracts Consent and Contract Clause Flow Down Requirements.  In addition, the Contractor or subcontractor shall ensure that prior to award, each transaction with an affiliate will be evaluated for potential conflicts of interest and adjudicated in accordance with Section I Clause entitled, DEAR 952.209-72, Organizational Conflicts of Interest, Alternate I (JUN 1997).

B. Materials, supplies, equipment and services obtained from a Contractor or subcontractor affiliate on a non-competitive basis will be at cost without additional fee or profit, or cost of money.  Fee or profit paid to an affiliate through a non-competitive agreement will be deducted from the Contractor’s negotiated fees earned for the Fiscal Year.   

C. For competitive procurements, subcontracts with affiliates require advance approval in writing from the Contracting Officer.  Such subcontracts must be:

(1) Legally enforceable
(2) Use the same terms and conditions that would apply to a third party supplier 

(3)
Result in an agreement based on price competition as defined by FAR 15.403-1(c), Prohibition on Obtaining Cost or Pricing Data (10 U.S.C. 2306a and 41 U.S.C. 254b), and for cost-type awards be supported by a cost realism analysis.

D. Contractor affiliates providing materials, supplies, equipment, and services shall perform such work in accordance with the applicable terms and conditions of this Contract.

H.4
TRI-PARTY AGREEMENT

DOE, the U.S. Environmental Protection Agency Region (EPA) 10, and the Washington State Department of Ecology (Ecology) have entered into the Hanford Federal Facility Agreement and Consent Order, referred to as the Tri-Party Agreement (TPA) to ensure compliance with the Resource Conservation and Recovery Act (RCRA) and the Comprehensive Environmental Response, Compensation, and Liability Act, as amended (CERCLA).  The TPA sets forth certain requirements and milestones for cleanup activities at the Hanford Site.  The Contractor agrees to plan and perform the work under this Contract in accordance with timely DOE letters of direction concerning implementation of the TPA and achievement of current and future milestones in the TPA contingent upon resolution of technical/regulatory issues and as allocated funding allows.
H.5
RESPONSIBLE CORPORATE OFFICIAL

The Government may contact, as necessary, the single responsible corporate official identified below, who is at a level above the Contractor President and Chief Executive Officer who is accountable for the performance of the Contractor.  Should the responsible corporate official change during the period of the Contract, the Contractor shall promptly notify the Government of the change in the individual to contact.

Name:

 Ken Smith_____________________

Position:
President, DOE Programs  
Company:
Fluor Federal Services, Inc.____________

H.6
THIRD PARTIES

Nothing contained in this Contract or its amendments shall be construed to grant, vest, or create any rights in any person not a party to this Contract.  This provision is not intended to limit or impair the rights which any person may have under applicable Federal Statutes.

H.7
GUARANTEE OF PERFORMANCE AGREEMENT

The Contractor or the Contractor’s parent organization(s) has (have) provided a Guarantee of Performance Guarantee Agreement in a manner and form acceptable to the Contracting Officer assuring the performance, duties, and responsibilities of the Contractor, including repayment of unearned provisional fee, will be satisfactorily fulfilled.  The Guarantee of Performance Guarantee Agreement dated December 21, 2000, is incorporated herein by reference and made part of this Contract.

H.8
ENVIRONMENTAL RESPONSIBILITY

A.
General
The Contractor is required to comply with all environmental laws, regulations, and procedures applicable to the work being performed under this Contract.  This includes, but is not limited to, compliance with applicable Federal, State and local laws and regulations, interagency agreements such as the Hanford Federal Facility Agreement and Consent Decree [also known as the Tri-Party Agreement (TPA)], consent orders, consent decrees, and settlement agreements between U.S. Department of Energy (DOE) and Federal and State regulatory agencies.

B.
Environmental Permits
This Clause addresses the following permit scenarios:  

(1) Where the Contractor is the sole permittee; (2) where the Contractor and DOE are joint permittees; (3) where multiple contractors are permittees.  

(2) Contractor as Sole Permittee.  To the extent permitted by law and subject to other applicable provisions of the Contract that impose responsibilities on DOE, and provisions of law that impose responsibilities on DOE or third parties, the Contractor shall be responsible for obtaining in its own name, shall sign, and shall be solely responsible for compliance with all permits, authorizations and approvals from Federal, State, and local regulatory agencies which are necessary for the performance of the work required of the Contractor under this Contract.  Under this permit scenario, that Contractor shall make no commitments or set precedents that are detrimental to DOE or other contractors.  The Contractor shall coordinate its permitting activities with DOE, and with other Hanford Site contractors which may be affected by the permit or precedent established therein, prior to taking the permit action.  

(3)
Contractor and DOE as Joint Permittees.  Where appropriate, required by law, or required by applicable regulatory agencies, DOE will sign permits as owner or as owner/operator with the Contractor as operator or co-operator, respectively. DOE will co-sign hazardous waste permit applications as owner/operator where required by applicable law.  In this scenario, the Contractor must coordinate its actions with DOE.  DOE is responsible for timely notification to the Contractor of any issues or changes in the regulatory environment that impact or may impact Contractor implementation of any permit requirement.  The Contractor is responsible for timely notification to DOE of any issues or changes in the regulatory environment that impact or may impact Contractor implementation of any permit requirement.  Notification need not be in writing.

(4)
Multiple Contractors as Permittees.  Where appropriate, in situations where multiple contractors are operators or co-operators of operations requiring environmental permits, DOE will sign such permits as owner or co-operator and affected contractors shall sign as operators, or co-operators.  In this scenario, the Contractor must coordinate as appropriate with DOE and other contractors affected by the permit.

C.
Permit Applications  

The Contractor shall provide to DOE for review and comment in draft form any permit applications and other regulatory materials necessary to be submitted to regulatory agencies for the purposes of obtaining a permit.  In the event that the permit application is required to be co-signed, submitted by DOE, or is related to a permit in which DOE is a permittee, the Contractor shall provide the application for review and comment.  Whenever reasonably possible all such materials shall be provided to DOE initially not later than 90 days prior to the date they are to be submitted to the regulatory agency.  The Contractor shall normally provide final regulatory documents to DOE at least 30 days prior to the date of submittal to the regulatory agencies for DOE’s final review and signature or concurrence which shall be performed by DOE in a prompt manner.  Special circumstances may require permits to be submitted in a shorter time frame.  The Contractor may submit for DOE’s consideration, requests for alternate review, comment, or signature, schedules for environmental permit applications or other regulatory materials covered by this Clause.  Any such requests shall be submitted 30 days before such material would ordinarily be required to be provided to DOE.  Any such schedule revision shall be effective only upon approval from the Contracting Officer.

D.
Financial Responsibility  

DOE agrees that if bonds, insurance, or administrative fees are required as a condition for permits obtained by the Contractor under this Contract, such costs shall be allowable.  In the event such costs are determined by DOE to be excessive or unreasonable, DOE will provide the regulatory agency with an acceptable form of financial responsibility.  Under no circumstances shall the Contractor or its parent be required to provide any corporate resources or corporate guarantees to satisfy such regulatory requirements.

E.
Copies, Technical Information  

The Contractor shall provide DOE copies of all environmental permits, authorizations, and regulatory approvals issued to the Contractor by the regulatory agencies.  DOE will, upon request, make available to the Contractor access to copies of all environmental permits, authorizations, and approvals issued by the regulatory agencies to DOE that the Contractor may need to comply with applicable law.  The Contractor and DOE will provide to the other copies of all documentation, such as, letters, reports, or other such materials transmitted either to or from regulatory agencies relating to the Contract work.  The Contractor and DOE shall maintain all necessary technical information required to support applications for revision of DOE or other Hanford Site Contractor environmental permits when such applications or revisions are related to the Contractor’s operations.  Upon request, the Contractor or DOE shall provide to the other access to all necessary and available technical information required to support applications for or revisions to permits or permit applications.  The Contractor shall provide to DOE a certification statement relating to such technical information in the form required by the following paragraph.  

F.
Certifications  

The Contractor shall provide a written certification statement attesting that information DOE is requested to sign was prepared in accordance with applicable requirements.  The Contractor shall include the following certification statement in the submittal of such materials to DOE:

“I certify under penalty of law that this document and all attachments were prepared under my direction or supervision in accordance with a system designed to assure that qualified personnel properly gather and evaluate the information submitted.  Based on my inquiry of the person or persons who manage the system, or those persons directly responsible for gathering the information, the information is, to the best of my knowledge and belief, true, accurate, and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing violations.”

The certification statement shall be signed by the individual authorized to sign such certification statements submitted to Federal or State regulatory agencies under the applicable regulatory program.  

G.
Fines, Penalties, Allowable Costs  

The Contractor shall accept, in its own name, service of proposed notices, or notices of, correction, penalty, fine, violation, administrative orders, citation, or notice of alleged violations, (e.g., Notice of Correction [NOC], Notice of Penalty [NOP], Notice of Fine [NOF], Preliminary Notice of Violation [PNOV], Notice of Violation [NOV], and Notice of Alleged Violation [NOAV]) and any similar type notices issued by Federal or State regulators to the Contractor resulting from or relating to Contractor’s performance of work under this Contract, without regard to liability.  The Contractor shall immediately notify DOE of such receipt and shall provide copies or originals of such documents as soon as possible thereafter.  The allowability of the costs associated with fines and penalties shall be governed by provisions of this Contract.  The Contractor shall have plenary authority to allocate any fines and penalties among its subcontractors based on criteria developed by Contractor and applied in Contractor’s sole discretion.  The Contractor shall indemnify and hold harmless DOE and its employees, officers, agents from any costs, claims (including third-party claims for damage to persons or property), demands, fines or penalties, including reasonable legal costs, resulting from any failure of the Contractor to comply with applicable permit or regulatory requirements, or resulting from any obligations DOE may incur as a result of signing defective or non-conforming permit applications or submittals prepared by or under the direction of Contractor. 

H.
Negotiations  

DOE may in its discretion choose to be in charge of, and direct, all negotiations with regulatory agencies regarding permits, fines, penalties, and any other proposed notice, notice, administrative order, and any similar type of notice as described in paragraph G above.  As directed or required by DOE, the Contractor shall participate in negotiations with regulatory agencies; however, the Contractor shall not make any commitments or offers to regulators purporting to bind or binding the Government in any form or fashion, including monetary obligations, without receiving written authorization or concurrence from the Contracting Officer or his/her authorized representative prior to making such offers/commitments.  Failure to obtain such advance written approval may result in otherwise allowable costs being declared unallowable and/or the Contractor being liable for any excess costs to the Government associated with or resulting from such offers/commitments.
I.
Termination, Expiration, Permit Transfer  

In the event of expiration or termination of this Contract, DOE may require the Contractor to take all necessary steps to transfer on an allowable cost basis some or all environmental permits held by the Contractor.  DOE will assume responsibility for such permits, with the approval of the regulating agency, and the Contractor shall be relieved of all liability and responsibility to the extent that such liability and responsibility results from the acts or omissions of a successor Contractor, DOE, or their agents, representatives, or assigns.  The Contractor shall remain liable for all unresolved costs, claims, demands, fines and penalties, including reasonable legal costs, arising prior to the date such permits are transferred to another party.  The Contractor shall not be liable for any such claims occurring after formal transfer unless said claims result from the Contractor’s action or inaction that occurred prior to transfer. 

J.
Miscellaneous 

The Contractor shall accept assignment or transfer of permits pertaining to matters under this Contract currently held by DOE and its existing Contractor.  The Contractor may submit for DOE’s consideration, requests for alternate review, comment, or signature schedules for environmental permit applications or other regulatory materials covered by this Clause.  Any such schedule revision shall be effective only upon written approval from the Contracting Officer.  

H.9
EARNED VALUE MANAGEMENT SYSTEM

A. In the performance of this Contract, the Contractor shall use an earned value management system (EVMS) that is recognized as meeting the best business practice guidelines provided in ANSI/EIA-748 Standard, Earned Value Management System.

B. The Contractor agrees to provide access to all pertinent records and data requested by the Contracting Officer or duly authorized representative.  Access is to permit Government surveillance to ensure that the EVMS complies, and continues to comply, with the criteria referenced in paragraph A of this Clause.

C. The Contractor shall require that subcontractors comply with the requirements of this Clause for applicable work scope.

H.10
EMERGENCY CLAUSE 

A.
In accordance with DOE/RL-94-02 Hanford Emergency Management Plan and DOE-0223 Emergency Plan Implementing Procedures, the RL/ORP Manager or designee is the senior official who serves as the RL/ORP Emergency Manager with decision making responsibilities and has the ultimate responsibility and authority for Hanford Site emergency response activities.  In the event of a declared emergency on the Hanford Site, the RL/ORP Emergency Manager will have the authority to direct any and all activities of the Contractor and subcontractors necessary to resolve the emergency situation.  The Emergency Manager may direct the activities of the Contractor and subcontractors throughout the duration of the emergency.

B.
The Contractor shall include this Clause in all subcontracts at any tier for work performed at the Hanford Site.

H.11
SHUTDOWN AUTHORIZATION

A.
In the event of a specific imminent environmental, health, or safety hazard, identified by facility line management, U.S. Department of Energy (DOE) Richland Operations Office (RL) Facility Representatives, operators, or facility health and safety personnel overviewing facility operations, the individual or group identifying the specific imminent hazard situation should immediately take actions to eliminate or mitigate the hazard.  This shall be accomplished by directing the operator/implementer of the activity or process causing the imminent hazard to shutdown the activity or the facility or by initiating emergency response actions or other actions to protect the health and safety of the workers and the public and to protect DOE facilities and the environment.  (DOE-designated Facility Representatives provide technical oversight of operations to help line management ensure that the facilities are operated in a safe, healthful, and environmentally acceptable manner in accordance with DOE Orders and other requirements.  As such, the Facility Representatives have “Stop Work” and “Shutdown Authorization” authority.)

In the event an imminent environmental, health, or safety hazard is identified, the individual or group that identified the hazard should coordinate with an appropriate Contractor official, who will direct as needed, broader shutdown actions or other actions, as required.  Such mitigating actions should subsequently be coordinated with the RL Manager, the facility/site DOE management, the RL Contracting Officer and the facility/site Contractor management.  The shutdown direction should be promptly confirmed in writing from the cognizant Contracting Officer.

This authority is in addition to the Section I Clause entitled, FAR 52.242-15, Stop-Work (AUGUST 1989) Alternate I (APR 1984).
B.
In the event of a non-imminent environmental, health, or safety hazard identified by facility line managers, facility operators, health and safety personnel overviewing facility operations, or by independent oversight organizations, the individual or group identifying the potential environmental, health or safety hazard may recommend corrective action or facility shutdown.  However, the recommendation must be coordinated with the Contractor management at the facility, the responsible DOE manager, and the RL Manager.  Any written direction to shutdown operations will be issued in coordination with the Contracting Officer.  

C.
After shutdown, an operation or facility may become operational only after receiving written authorization from the RL Manager, or his delegated authority, in coordination with the Contracting Officer.

D.
The Contractor shall provide in its purchasing system, required under the Section I Clause entitled, FAR 52.244-2, Subcontracts (AUG 1998) Alternate I (JAN 2006), for policies, practices, and procedures for the flowdown of appropriate requirements of this Clause to subcontractors performing work on-site at a DOE-owned or -leased facility. Such subcontracts shall provide for the right to stop work under the conditions described herein.

H.12
SHIPMENT NOTIFICATION

A. The Contractor and /or Subcontractors shall notify Energy Northwest seven (7) days in advance (1) of any movement of “common” explosives over 1,800 pounds excluding small arms ammunitions or classified shipments within five (5) miles of Energy Northwest and/or, (2) of any railroad shipment from/to Hanford north of the rail spur to the Fast Flux Test Facility.

B. For Radioactive Placard Shipments, the Contractor shall notify the State of Oregon Department of Energy, ATTN: Oregon/Hanford Transport Safety Analyst, for any shipment through Oregon.

C.
The Contractor shall obtain RL and DOE Office of Environmental Management (EM) Headquarters approval prior to shipping placarded low-level and mixed-level wastes, transuranic wastes, and quantities of Type A or greater radioactive material off site.  Exempted from these requirements are shipments of samples for analysis as defined in 40 CFR 261.4 and 49 CFR 172.101(c)(11), medical isotopes, shipments of radiation worker laundry, empty containers, shipments to Waste Isolation Pilot Plant (WIPP) in Carlsbad, New Mexico, and intra-site movements that are not moved by an onsite carrier. (The Carlsbad Field Office will obtain approval for shipments of transuranic waste to WIPP.)  The Contractor shall use the EM electronic system in accordance with the “Office of Environmental Management Automated Shipping Approval System User’s Manual.” 

For EM radioactive material/waste shipments by motor carrier and/or rail, the additional security measures described below shall be implemented.  Documentation that the security measures were performed shall be maintained with the shipping papers.

1. Additional Security Measures to be Implemented for Motor Carriers transporting Radioactive Material/Waste Shipments:

· Verify and document that site security plans require drivers entering the faculty for loading/unloading of shipments to sign in at the security gate and be escorted to the loading/unloading location unless a security badge has been issued.
· Verify and document the name of the drivers, who will be entering DOE facilities to pick up shipments to be used for commercial shipments, are on the list provided by the motor carrier.

· Verify and document the motor carriers to be used have provided documentation that all drivers meet the personal security requirements addressed in the U.S. Department of Transportation’s (DOT) Security Sensitive Visits.

· Obtain copies of documentation from the carriers that all drivers are citizens of the United States.

· Verify the drivers have a Commercial Driver’s License, with proper hazardous materials endorsements, and attach a copy to the shipment documentation to be kept on file for each shipment.

· Verify and document the carriers utilize satellite tracking and/or maintains cellular telephone contact with the driver, including the requirement that the driver must contact carrier dispatch at regular intervals.

· Require security staff to perform and document per-loading equipment inspections to avoid explosive and other devices as detailed in Measure 18 of CRD Notice 473.9 (Supplemented Rev. 0), Security Conditions.

NOTE: DOE Notice, Measure 18. Implement screening procedures for other deliveries at designated inspection points to identify explosives and incendiary devices. Use K-9 teams for inspections, when available. Instruct site personnel to report suspicious packages to Security and refrain from handling them until cleared by appropriate authority.  
· Provide the drivers a briefing and a copy of written instructions regarding en route shipment security measures to be taken.  Ensure the drivers can read and understand the instructions provided and have the driver sign a copy of the instructions.  Attach signed and dated copy of the instructions to the shipment documentation to be kept on file.

· Request consignee notification of receipt of shipments.

2.
Additional Security Measures to be Implemented for Rail Carriers transporting Radioactive Material/Waste Shipments
· Obtain a copy of the rail carrier's security plan.  Ensure the plan identifies communications links, frequency of communication, and points of contact information for security-related emergencies.

· Implement a mechanism to be notified by the carrier should cars/train encounter any unexpected occurrences en route.  Ensure the rail carrier has access to the information.

· Require security staff to perform and document pre-loading equipment inspections to avoid explosive and other as detailed in Measure 18 of CRD Notice 473.9 (Supplemented Rev. 0), Security Conditions. 

NOTE: DOE Notice, Measure 18.  Implement screening procedures for other deliveries at designated inspection points to identify explosives and incendiary devices. Use K-9 teams for inspections, when available. Instruct site personnel to report suspicious packages to Security and refrain from handling them until cleared by appropriate authority. 
· Verify and document the rail carrier has a communication system (through central dispatch consignee notification of arrival cars/trains.

· Request consignee notification of arrival of cars/trains.

H.13
OPTIONAL SERVICES

The Government may, at its option and during performance of this Contract, unilaterally add any or all of the work scope identified in Section C.6 of this Contract currently being performed by other Hanford prime contractors.  An equitable adjustment shall be negotiated for any work appropriately authorized and performed as a result of exercise of any portion of this option.

The addition of such added work scope, if any, shall be subject to the requirements of FAR 52.243.1, Changes – Fixed Price, or FAR 52.243.2, Changes – Cost Reimbursement (AUG 1987) Alternate II (APR 1984), depending on contract type.

H.14
WITHDRAWAL OF WORK

A.
The Government may, at its option and during the performance of this contract unilaterally have any of the work contemplated by Section C, Statement of Work, of this Contract performed by either another Contractor or to have the work performed by Government employees. 

B.
Work may be withdrawn;  (1) in order for the Government to conduct pilot programs; (2) if the Contractor’s estimated cost of the work is considered unreasonable; (3) for less than satisfactory performance by the Contractor; or (4) for any other reason deemed by the Contracting Officer to be in the best interests of the Government.  

C.
If the withdrawn work has been authorized under an annual Work Authorization Directive, the work shall be terminated in accordance with the procedures in the Contract Clause entitled, FAR 52.249-6, Termination (Cost-Reimbursement) (MAR 2004).

D.
If any work is withdrawn by the Contracting Officer, the Contractor agrees to fully cooperate with the new performing entity and to provide whatever support is required.

H.15
USE OF DOE FACILITIES

The Contractor may conduct programs of local community assistance to mitigate adverse impacts of closure or reconfiguration of DOE facilities.  Such programs may provide for the lease or transfer of DOE property at less than fair market value in accordance with the Hall Amendment (Public Law 103-160, Sections 3154 and 3155).  The Contracting Officer must approve, in writing, prior to any lease or transfer of DOE property under this program.   Any lease or transfer of property under this program must also be approved by the DOE-RL Real Estate or Personal Property Officer, as appropriate.
H.16
RESERVED

H.17
SUBCONTRACTS CONSENT AND CONTRACT CLAUSE FLOW DOWN REQUIREMENTS

A.
Prior to the placement of subcontracts and in accordance with the Contract Clause entitled, FAR 52.244-2, Subcontracts (AUG 1998) Alternate I (JAN 2006), the Contractor shall ensure the following:


(1)
The subcontracts contain all of the Clauses of this Contract (altered when necessary for proper identification of the contracting parties) which contain a requirement for such inclusion in applicable subcontracts.  Particular attention should be directed to the potential flow down applicability of the Clauses entitled, FAR 52.219-8, Utilization of Small Business Concerns (MAY 2004) and FAR 52.219-9, Small Business Subcontracting Plan (JUL 2005) contained in Section I of this Contract;

(2)
Any applicable subcontractor Certificate of Current Cost or Pricing Data (see FAR Part 15) and subcontractor Representations and Certifications are completed; and 


(3)
Any required prior notice and description of the subcontract is given to the Contracting Officer, and any required consent is received.  Except as may be expressly set forth therein, any consent by the Contracting Officer to the placement of subcontracts shall not be construed to constitute approval of the subcontractor or any subcontract terms or conditions, determination of the allowability of any cost, revision of this contract or any of the respective obligations of the parties thereunder, or creation of any subcontractor privity of contract with the Government. 

B.
The Contractor shall also obtain and furnish to the Contracting Officer either an Organizational Conflict of Interest (OCI) Disclosure Statement or Representation form in accordance with Section I Clause entitled DEAR 952.209-72, Organizational Conflicts of Interest, from all subcontractors to be used under this contract to perform the types of work identified in DEAR 909.507-1, Solicitation Provisions.  No work shall be performed by the subcontractor until the Contracting Officer has cleared the subcontractor for OCI, if required.

C.
The Contractor shall ensure that all cost-reimbursable type subcontracts placed for a total amount which exceeds $5 million shall have incentive provisions based on performance measurements, criteria, and success factors.
D.
In compliance with the Government’s initiative of “Streamlining Procurement Through Electronic Commerce,” and presenting a “singleface” to industry, the Contractor shall strive to implement, within available funding, an Electronic Commerce System that will generate a paperless, automated, integrated procurement/payment system.  This system shall, to the maximum practicable extent, subject to DOE approval, allow for electronic request for quotations, quotations, purchase orders, electronic invoices, and remittance advices; full integration between the procurement, receiving, inventory control and accounting systems; and accounting system programs that compare invoices, receipts, and orders and automatically issue electronic funds transfer payments.

H.18
SUBCONTRACTOR ENVIRONMENT, SAFETY, QUALITY, AND HEALTH REQUIREMENTS

(a) The U.S. Department of Energy (DOE) and the Contractor are committed to zero accidents on the Project Hanford Management Contract (PHMC) work.  To that end, the Contractor is required to manage the performance of subcontractors to ensure acceptable Environmental, Safety, Quality, and Health (ESQ&H) performance.  The level of ESQ&H requirements should be commensurate with the risk and complexity of work subcontracted.  The ESQ&H requirements shall be flowed-down to the lowest tier subcontractor performing work on the Hanford site commensurate with the risk and complexity of the work.  The Contractor shall have a method to evaluate and manage subcontractor's ESQ&H performance.  Such a method for subcontractor evaluation will include elements for pre-qualification, periodic onsite evaluation, and the ability to stop work, or penalize subcontractor for failure to meet contractual ESQ&H performance.  These elements may include evaluation of the subcontractor's injury statistics, workers compensation data, regulatory fines and penalties, written ESQ&H programs, past work references, onsite evaluations, etc., as appropriate for the work to be performed on the Hanford Site.  
H.19
ASSIGNMENT OF SUBCONTRACTS

The Government reserves the right to direct the Contractor to assign to the Government or another Contractor any subcontract awarded under this Contract, including lower-tier subcontracts.  This Clause is required as a flow-down clause in all subcontracts.

H.20
INFORMATION 

A.
Management of Information Resources  

The Contractor shall design and implement Information Resources Management (IRM) capabilities for the Hanford Site in accordance with the Office of Management and Budget (OMB) Circular A-130, Management of Federal Information Resources.  

B.
Release of Information


(1)
Working with the U.S. Department of Energy (DOE) Richland Operations Office (RL) Office of Organizational Effectiveness and Communications (OEC) and the Records Manager, when appropriate, the Contractor shall be responsible for developing, planning, and coordinating proactive approaches to timely dissemination of information regarding DOE unclassified activities onsite and offsite.  


(2)
The Contractor shall be responsible for following DOE guidelines and/or procedures for all oral, written and audio/visual information material prepared for public use, including technical information.

C.
Unclassified, Controlled, Nuclear Information (UCNI)


Documents originated by the Contractor or furnished by the Government to the Contractor, in connection with this Contract, may contain Unclassified, Controlled, Nuclear Information as determined pursuant to Section 148 of the Atomic Energy Act of 1954, as amended.  The Contractor shall be responsible for protecting such information from unauthorized dissemination in accordance with DOE regulations and directives and the Section I Clauses entitled, DEAR 952.204-2, Security (MAY 2002) and DEAR 952.204-70, Classification/Declassification (SEP 1997).
D.
Confidentiality of Information

To the extent that the work under this Contract requires that the Contractor be given access to confidential or proprietary business, technical, or financial information belonging to the Government or other companies, the Contractor shall, after receipt thereof, treat such information as confidential and agrees not to appropriate such information to its own use or to disclose such information to third parties unless specifically authorized by the Contracting Officer in writing.  The foregoing obligations, however, shall not apply to: 


(1)
Information which, at the time of receipt by the Contractor, is in the public domain;


(2)
Information which is published after receipt thereof by the Contractor or otherwise becomes part of the public domain through no fault of the Contractor;


(3)
Information which the Contractor can demonstrate was in its possession at the time of receipt thereof and was not acquired directly or indirectly from the Government or other companies;


(4)
Information which the Contractor can demonstrate was received by it from a third party who did not require the Contractor to hold it in confidence.

The Contractor shall obtain the written agreement, in a form satisfactory to the Contracting Officer, of each employee permitted access to such information, whereby the employee agrees that he/she will not discuss, divulge or disclose any such information or data to any person or entity except those persons within the Contractor’s organization directly concerned with the performance of the contract. 

The Contractor agrees, if requested by the Government, to sign an agreement identical, in all material respects, to the provisions of this subparagraph D., with each company supplying information to the Contractor under this contract, and to supply a copy of such agreement to the Contracting Officer.  Upon request from the Contracting Officer, the Contractor shall supply the Government with reports itemizing information received as confidential or proprietary and setting forth the company or companies from which the Contractor received such information. 

The Contractor agrees that upon request by DOE, it will execute a DOE-approved agreement with any party whose facilities or proprietary data it is given access to or is furnished, restricting use and disclosure of the data or the information obtained from the facilities.  Upon request by DOE, such an agreement shall also be signed by Contractor personnel.  

E.
The Government reserves the right to require the Contractor to include this Clause or a modified version of this Clause in any subcontract as directed in writing by the Contracting Officer.

H.21
PRIVACY ACT SYSTEMS OF RECORDS

A.
The Contractor shall design, develop, or adopt the following systems of records on individuals to accomplish an agency function pursuant to the Section I Clause entitled, FAR 52.224-2, Privacy Act (APR 1984).

System No.



Title
DOE-5


Personnel Records of Former Contractor Employees

DOE-11

Emergency Locator Records

DOE-13

Payroll & Locator Records

DOE-14

Report of Compensation

DOE-15

Payroll & Pay-Related Data for Employees of Terminated Contractors

DOE-23

Richland Property System

DOE-28

General Training Records

DOE-31

Firearms Qualifications Requirements

DOE-32

Gov’t Motor Vehicle Operator Records

DOE-33

Personnel Medical Records

DOE-35

Personnel Radiation Exposure Records

DOE-40

Contractor Employees Insurance Claims

DOE-43

Personnel Security File

DOE-47

Security Investigations

DOE-51

Employee and Visitor Access Control Records

DOE-53

Access Authorization for ADP Equipment

DOE-58

General Correspondence Files

B.
The above list shall be revised by mutual agreement between the Contractor and the Contracting Officer, as necessary, to keep it current.  A formal modification to the contract is not required to incorporate these revisions; but, the revisions become effective upon mutual agreement of the parties.  The mutually agreed upon revisions shall have the same effect as if actually listed above for the purpose of satisfying the listing requirement contained in paragraph (a)(1) of the Contract Clause entitled, FAR 52.224-2, Privacy Act (APR 1984).  The revisions will be formally incorporated per the next annual contract update modification, unless added sooner by the Contracting Officer.

H.22
PAYMENTS AND ADVANCES

A.
Payment of Fee Amounts Earned  

Fee payments shall be made by direct payment or withdrawn from funds advanced or available under this contract, as determined by the Contracting Officer.  The Contracting Officer may offset against any such fee payment the amounts owed to the Government by the Contractor, including any amounts owed for disallowed costs under this contract.  No fee payments may be withdrawn against the payments cleared financing arrangement without prior written approval of the Contracting Officer.

B.
Payments on Account of Allowable Costs  

Allowable costs, determined in accordance with the cost principles in Subpart 31.2 of the Federal Acquisition Regulation (FAR) as supplemented by Subpart 931.2 of the Department of Energy Acquisition Regulations (DEAR), and other items as approved in writing by the Contracting Officer, shall be made from advances of Government funds limited by Section B.2., Obligation of Funds.  When pension contributions are paid by the Contractor to the retirement fund less frequently than quarterly, accrued costs therefore shall be excluded from costs for payment purposes until such costs are paid.  If pension contributions are paid on a quarterly or more frequent basis, accrual therefore may be included in costs for payment purposes, provided that they are paid to the fund within 30 days after the close of the period covered.  If payments are not made to the fund within such 30-day period, pension contribution costs shall be excluded from cost for payment purposes until payment has been made.

C.
Final FH Incurred Cost Submittal  

Proposed charge-out rates for the following fiscal year will be submitted each year in accordance with direction provided in the Baseline Updating Guidance issued in the spring of each year pertaining to the subsequent execution year and out-years.
(1)
The Contractor shall submit an adequate final incurred cost submittal to the Contracting Officer (or cognizant Federal agency official) and auditor within the 6-month period following the expiration of each of its fiscal years.  Reasonable extensions, for exceptional circumstances only, may be requested in writing by the Contractor and granted in writing by the Contracting Officer.  The Contractor shall support its proposal with adequate supporting data.

(a)
The submitted cost shall be based on the Contractor’s actual cost experience for that period.  The appropriate Government representative and the Contractor shall establish the final indirect cost rates incurred costs as promptly as practical after receipt of the Contractor’s proposal.

(b)
Failure by the parties to agree on final annual incurred cost shall be a dispute within the meaning of the Section I Clause entitled, FAR 52.233-1, Disputes (JUL 2002) Alternate I (DEC 1991).

(2)
Quick-closeout procedures.  Quick-closeout procedures are applicable when the conditions in 48 CFR 42.708, Quick Closeout Procedure  are satisfied.

D.
Special Financial Institution Account Use  

All advances of Government funds shall be withdrawn pursuant to a payments cleared financing arrangement in favor of the bank or, at the option of the Government, shall be made by direct payment or any other payment mechanism to the Contractor, and shall be deposited only in the Special Demand Deposit Account referred to in the Special Bank Account Agreement, which is incorporated into this contract included in Section J.  No part of the funds in the Special Demand Deposit Account shall be (1) commingled with any funds of the Contractor or (2) used for a purpose other than that of making payments for costs allowable and, if approved, fees earned under this contract or payments for other items specifically approved in writing by the Contracting Officer.  If the Contracting Officer determines that the balance of such Special Demand Deposit Account exceeds the Contractor’s current needs, the Contractor shall promptly make such disposition of the excess as the Contracting Officer may direct. 

E.
Title to Funds Advanced  

Title to the unexpended balance of any funds advanced and of any Special Demand Deposit Account established pursuant to this Clause shall remain in the Government and be superior to any claim or lien of the bank of deposit or others.  It is understood that an advance to the Contractor hereunder is not a loan to the Contractor, and will not require the payment of interest by the Contractor, and that the Contractor acquires no right, title or interest in or to such advance other than the right to make expenditures therefrom, as provided in this Clause.

F.
Certification and Penalties  

The Contractor shall prepare and submit a monthly voucher for the total of costs incurred and accrued for the period covered by the voucher.  It is anticipated that this will be a monthly submission unless otherwise agreed to by the Contracting Officer.  Vouchers must be formatted in a manner approved by the Contracting Officer.  Accompanying the annual final indirect incurred cost submission the Contractor shall provide a certification subject to the penalty provisions for unallowable costs as stated in the Section I Clause entitled, FAR 52.242-3, Penalties for Unallowable Costs (MAY 2001).

G.
Financial Settlement  

The Government shall promptly pay to the Contractor the unpaid balance of allowable costs and earned fee upon termination of the work, expiration of the term of the contract, or completion of the work and its acceptance by the Government after (1) compliance by the Contractor with DOE’s patent clearance requirements, and (2) the furnishing by the Contractor of:

(1)
An assignment of the Contractor’s rights to any refunds, rebates, allowances, accounts receivable, collections accruing to the Contractor in connection with the work under this contract, or other credits applicable to allowable costs under this contract;

(2)
A closing financial statement;

(3)
The accounting for Government-owned property required by the Section I Clause entitled DEAR 970.5245-1, Property (DEC 2000); and

(4)
A release discharging the Government, its officers, agents, and employees from all liabilities, obligations, and claims arising out of or under this Contract subject only to the following exceptions:

(a)
Specified claims in stated amounts or in estimated amounts where the amounts are not susceptible to exact statement by the Contractor;

(b)
Claims, together with reasonable expenses incidental thereto, based upon liabilities of the Contractor to third parties arising out of the performance of this Contract; provided that such claims are not known to the Contractor on the date of the execution of the release; and provided further that the Contractor gives notice of such claims in writing to the Contracting Officer promptly, but not more than one (1) year after the Contractor’s right of action first accrues.  In addition, the Contractor should provide prompt notice to the Contracting Officer of all potential claims under this Clause, whether in litigation or not (see also the Section I Clause entitled, DEAR 970.5228-1, Insurance-Litigation and Claims (MAR 2002);

(c)
Claims for reimbursement of costs (other than expenses of the Contractor by reason of any indemnification of the Government against patent liability), including reasonable expenses incidental thereto, incurred by the Contractor under the provisions of this contract relating to patents; and

(d)
Claims recognizable under the Section I Clause entitled, DEAR 952.250-70, Nuclear Hazards Indemnity Agreement (JUN 1996).

In arriving at the amount due the Contractor under this Clause, there shall be deducted, (1) any claim which the Government may have against the Contractor in connection with this contract, and (2) deductions due under the term of this contract, and not otherwise recovered by or credited to the Government.  The unliquidated balance of the Special Demand Deposit Account may be applied to the amount due and any balance shall be returned to the Government forthwith.

H.
Claims  

Claims for credit against funds advanced for payment shall be accompanied by such supporting documents and justification, as the Contracting Officer shall prescribe.

I.
Discounts  

The Contractor shall take and afford the Government the advantage of all known and available cash and trade discounts, rebates, allowances, credits, salvage, and commissions unless the Contracting Officer finds that action is not in the best interest of the Government.

J.
Collections
All collections accruing to the Contractor in connection with the work under this contract, except for the Contractor’s fee and royalties in accordance with this contract, shall be Government property and shall be processed and accounted for in accordance with applicable requirements imposed by the Contracting Officer and, to the extent consistent with those requirements, shall be deposited in the Special Demand Deposit Account or otherwise made available for payment of allowable costs under this contract, unless otherwise directed by the Contracting Officer.

K.
Direct Payment of Charges  

The Government reserves the right, upon ten days written notice from the Contracting Officer to the Contractor, to pay directly to the persons concerned, all amounts due which otherwise would be allowable under this Contract.  Any payment so made shall discharge the Government of all liability to the Contractor therefore.
H.23
ASSIGNMENT OF DOE PRIME CONTRACTS

During the period of performance of this Contract it may become necessary for the U.S. Department of Energy (DOE) to transfer and assign (and Contractor agrees to accept) existing or future DOE prime contracts supporting site work to this Contract.  The transfer of these prime contracts will be for administration purposes and in effect the transferred contracts will become subcontracts to this contract.  Details of the transfer will be determined by DOE prior to the transfer.  Any recommendations and/or suggestions on individual transfers should be submitted in writing to the Contracting Officer prior to the transfer or assignment.

H.24
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H.25
ADVANCE UNDERSTANDING ON PERSONNEL COSTS, POLICIES AND PROCEDURES 

DOE has reached an Advance Understanding with the Contractor on certain personnel costs, related expenses, policies, and procedures.  These costs are those associated with personnel policies and procedures which the Contractor shall apply to work under this Contract.  The personnel policies and procedures require DOE's advance review and written approval from the Contracting Officer.  Any exceptions noted in the Contracting Officer's written approval will govern the Contractor's application of the personnel policies and procedures under this contract.  The Advance Understanding will be part of this contract and included in Section J.  

DOE approval is also required for the annual salary paid to the person designated as the Contractor's top management official identified in the Section I Clause entitled, DEAR 952.215-70, Key Personnel (DEC 2000).  The annual salary, excludes bonus or incentive compensation pay, as it is currently not an allowable cost under this contract.  In addition, the top management official's annual salary shall act as a cap on the allowable annual salary costs for other officials designated as key personnel and identified in the Contract Clause entitled "Key Personnel."  Annual salary for other key personnel also excludes bonuses or incentive compensation pay, as it is currently not an allowable cost under the contract.  In addition, any salary increase for other key personnel must be within the contractor's established salary range for the position and in accordance with the Contractor's salary increase distribution program.  Any compensation for other key personnel exceeding these limitations shall be considered unallowable unless specifically pre-approved by the Contracting Officer.
H.26
LEGACY PENSION AND POST RETIREMENT BENEFIT (PRB) PLANS

(a) 
General -- The Contractor shall become the sponsor of the Fluor Fernald, Inc. pension and PRB medical and life insurance plans identified in Section C.4.2.54 of this Contract, hereinafter referred to as Legacy Plans, with responsibility for the management and administration of those plans.  For the purpose of management and administration the Contractor shall comply with the following:

(1) The Legacy Plans shall be managed and administered separately from all other  plans and in a manner so as to preserve the Legacy Plans’ separate and distinct identities.

(2) Unless otherwise required by applicable law or approved by the Contracting Officer, no implementation of a benefit program and no amendment to any of the Legacy Plans or underlying trust documents thereto shall result in allowable costs under this Contract.  

(3) No presumption of allowability will exist if the Contractor implements a new benefit plan or makes changes to the Legacy Plans until the Contracting Officer makes a determination of cost allowability for reimbursement for new or changed benefit plans.

(4) Cost reimbursement for the Legacy Plans sponsored by the Contractor will be based on the Contracting Officer’s approval of Contractor actions pursuant to administrative requirements set forth in subparagraph (b) below. 

(5) The cost of the contractor's sponsorship, management and administration of the Legacy Plans will be allowable subject to the approval of the Contracting Officer.  The costs of sponsorship, management and administration of the Legacy Plans shall be costs of each Legacy Plan individually.  

(6) The Contractor will maintain a sufficient number of trained and qualified personnel to perform all of the functions reasonably necessary to sponsor, manage and administer the Legacy Plans.

(7) The Contractor shall render all ordinary and necessary administrative services and functions which may be reasonably required. The Contractor shall provide an itemization of costs incurred for administration of each Legacy Plan annually to the Contracting Officer within 60 days of the end of each Legacy Plan year.

(8) The Plans shall be maintained as qualified Plans under the regulations of the Internal Revenue Code (IRC).  Unless otherwise required by applicable law or approved by the Contracting Officer, no amendment to any of the Plans shall result in allowable costs under this Contract.  All amendments to the Legacy Plans are subject to the approval of the Contracting Officer. 

(9) Costs of employer contributions incurred and accrued under the terms of the Legacy Plans are allowable, subject to compliance with the provisions of this Contract and subject to available funding.

(10) The Contractor is subject to applicable laws, regulations, and DOE Directives. Accounting reports and annual actuarial valuations will include at least the information specified in DOE Order 350.1, Change 1, Chapter V - Benefits and Chapter VI - Pensions, and, where applicable, shall be submitted electronically using the DOE Workforce Information System (WFIS).  The Contractor shall provide copies of all reports and submissions, and such other information as requested, to the Contracting Officer.  The Contractor shall provide a copy of a Cost Management and Status report for each Legacy Plan quarterly.  

(b) 
With respect to the Legacy Pension Plan, the parties agree as follows:

(1)  
Administration of the Legacy Pension Plan.

i. The Contractor is subject to timely reporting and submission of Financial Accounting Standards Board (FASB) Statement 87 Report and actuarial valuations. A copy of the FASB 87 report shall be prepared each year to satisfy the expense-reporting requirement of the Office of Management and Budget. 

ii. The Contractor shall develop and submit to the Contracting Officer an Investment Policy Statement that clearly defines investment return objectives and risk tolerances, and shall perform annual Pension Plan Investment Performance Self-Assessments. The Contractor Performance Self- Assessments shall address investment objectives, development of the pension plan to achieve investment objectives, execution of the plans, performance monitoring, and appropriate corrective action planning and execution.  The final accounting period shall end with the effective date of Contract termination or expiration.

iii. The Contractor shall comply with the Investment Policy Statements developed for the plan.  Should the Contractor incur higher costs because the Contractor fails to comply with all or part of the established Investment Policy Statements provided to DOE, the additional costs incurred are unallowable.

iv. Actuarial gains and losses developed by annual valuations will be taken into account for purposes of establishing contributions to the Plan as soon as reasonably possible and consistent with requirements of the Employee Retirement Income Security Act (ERISA) of 1974, amendments thereto, and any other applicable laws.

v. Absent the express, written approval of the Contracting Officer in advance, reimbursement of the aggregate annual contributions for pensions during a plan year shall not exceed the minimum funding standard under ERISA as amended by the Pension Protection Act of 2006. The contributions will be based on the actuarial valuation, as determined by the ERISA, as amended, for the most recent plan year. The fund shall be a trust.
vi. In the event of termination or expiration of this contract, any assets in the trust funds of the plan to be transferred to a follow-on contractor pursuant to Section H.27 of this Contract shall be managed by the Contractor in accordance with the applicable Investment Policy Statements and other Contract requirements until the follow-on contractor is able to assume responsibility for those assets.

(2)
Administration of the Legacy PRB medical and life insurance Plans. 

i. The Contractor shall be subject to timely reporting and submission of Financial Accounting Standards (FAS) 106 data.

ii. The Contractor shall submit to the Contracting Officer for advance approval a proposal for an annual PRB cost comparison analysis and PRB Relative Benefit Value study every 2 years.

iii. Within 180 days of the execution of this modification, the Contractor shall calculate the per capita PRB costs and compare the per capita cost to the findings of a nationally recognized Contracting Officer approved benefit cost survey. 

iv. Within 180 days of the execution of this modification, the Contractor shall use actuarial methods to measure the relative worth to retirees and their beneficiaries of these plans independent of the actual costs of the PRB programs and a minimum of 15 comparator PRB programs. The comparator PRB plan sponsors must be approved by the Contracting Officer in advance of the study.

v. The Contracting Officer must approve the per capita PRB cost comparison and the PRB relative benefit value study. 

vi. Any proposed changes to the existing PRB plans must be approved in advance by the Contracting Officer. DOE will evaluate all such proposed changes based on an analysis of the incremental cost, value and long term liability.

(3)
The Contractor may not terminate any benefit plan during the term of the Contract without prior approval of the Contracting Officer in writing.

(4)
Cost reimbursement for the Legacy plans is contingent on the specific terms of the plans.  Unless required by Federal or State law advance funding of PRBs is not allowable.

H.27 
ACTIONS REQUIRED REGARDING LEGACY PENSION AND POST RETIREMENT BENEFIT (PRB) PLANS AT CONTRACT TERMINATION OR EXPIRATION 

(a) 
If this Contract expires or terminates and DOE has awarded a contract under which the new contractor becomes a sponsor of the Fluor Fernald pension and PRB plans as defined in Section C, Clause C.4.2.54  of this Contract entitled, Responsibilities for Sponsorship, Management and Administration of Legacy Contractor Employee Pension and Post Retirement Benefit (PRB) Plans (Legacy Plans) , and becomes responsible for management, and administration of the Legacy Plans, the Contractor shall cooperate and transfer to the new contractor its responsibility for sponsorship, management and administration of the Legacy Plans as appropriate and consistent with direction from the Contracting Officer. 

(b) If this Contract expires or terminates without a contract with a new contractor under which the new contractor becomes a sponsor of the Legacy Plans and becomes responsible for management and administration of the Plans, or if the Contracting Officer determines that the scope of work under the Contract has been completed (any one such event may be deemed by the Contracting Officer to be “Contract Completion” for purposes of this clause), whichever is earlier, and notwithstanding any other obligations and requirements concerning expiration or termination under any other clause of this Contract, the following actions shall occur regarding the Contractor’s obligations regarding all of the Legacy Plans at the time of Contract Completion:

(1) 
Subject to subparagraph (2) below, and notwithstanding any legal obligations independent of the Contract the Contractor may have regarding responsibilities for sponsorship, management, and administration of the Legacy Plans, the Contractor shall remain the sponsor of the Legacy Plans in accordance with applicable legal requirements. 

(2) 
The parties shall exercise their best efforts to reach agreement on the Contractor's responsibilities for sponsorship, management and administration of the Plans prior to or at the time of Contract Completion. However, if the parties have not reached agreement on the Contractor's responsibilities for sponsorship, management and administration of the Legacy Plans prior to or at the time of Contract Completion, unless and until such agreement is reached, the Contractor shall comply with written direction from the Contracting Officer regarding the Contractor's responsibilities for continued provision of pension and other benefits under the Legacy Plans including but not limited to continued sponsorship of the Legacy Plans in accordance with applicable legal requirements. To the extent that the Contractor incurs costs in implementing direction from the Contracting Officer, the Contractor’s costs will be reimbursed pursuant to applicable Contract provisions.
H.28
LABOR RELATIONS

A.
The Contractor shall respect the rights of employees (1) to organize, form, join, or assist labor organizations; bargain collectively through representatives of the employees own choosing; and engage in other protected concerted activities for the purpose of collective bargaining, or (2) to refrain from such activities.

B.
To the extent required by law, the Contractor shall give notice to any lawfully designated representative of its employees for purposes of collective bargaining and, upon proper request, bargain to good faith impasses or agreement, or otherwise satisfy applicable bargaining obligations.

C.
The Contractor shall promptly advise the Contracting Officer of, and provide all appropriate documentation regarding, any labor relations developments at the prime or subcontract level that involve or appear likely to involve:

(1)
Possible strike situations affecting the facility;

(2)
Referral to the Energy Labor-Management Relations Panel;

(3)
The National Labor Relations Board at any level;

(4)
Recourse to procedures under the Labor-Management Act of 1947, as amended, or any other Federal or state labor law; or 

(5)
Any grievance that may reasonably be assumed to be arbitrated under a Collective Bargaining Agreement.

D.
Cost of wages and fringe benefits, to employees represented by collective bargaining units, not in excess of those provided in the collective bargaining agreements shall be allowable.  The costs associated with grievance processing and settlements, arbitration, and arbitration awards shall be allowable in accordance with the provisions of the Section I Clause entitled, DEAR 970.5228-1, Insurance – Litigation and Claims (MAR 2002).  All other costs and expenses incurred pursuant to the provisions of the collective bargaining agreements and revisions thereto are allowable costs hereunder, except as otherwise provided for in this contract.
H.29
DETERMINATION OF APPROPRIATE LABOR STANDARDS

DOE will determine the appropriate labor standards in accordance with the Section I Clause 52.222-6 Davis-Bacon Act (JUL 2005), which shall apply to work performed under this contract.  Where requested by DOE, the Contractor shall provide such information in the form and timeframe required by DOE, as may be necessary for DOE to make such labor standards determinations.  The Contractor shall then be responsible for ensuring that the appropriate labor standards provisions are included in subcontracts. 
H.30
RESERVED 

H.31
HANFORD SITE STABILIZATION AGREEMENT

A.
The Site Stabilization Agreement for all construction work for the U.S. Department of Energy (DOE) at the Hanford Site consists of a Basic Agreement dated September 10, 1984, plus an Appendix A.  (The Site Stabilization Agreement is available in the DOE Public Reading Room.  The Site Stabilization Agreement will be made a part of this contract by reference upon award.  The Contractor shall be required to comply with the most current Site Stabilization Agreement, and as modified throughout performance of the contract.)

B.
This Clause applies to employees performing work under U.S. Department of Energy Richland Operations Offices (RL) contracts or subcontracts in accordance with Section I Clause 52.222-6 Davis-Bacon Act (JUL 2005) in the classifications set forth in the Site Stabilization Agreement for work performed at the Hanford Site.

C.
Contractors and subcontractors at all tiers who are parties to an agreement(s) for construction work with a Local Union having jurisdiction over RL construction work performed at the Hanford Site, or who are parties to a national labor agreement for such construction work, shall become signatory to the Site Stabilization Agreement and shall abide by all of its provisions, including its Appendix A.  Subcontractors at all tiers who have subcontracts with a signatory Contractor or subcontractor shall become signatory to the Site Stabilization Agreement and shall abide by all of its provisions, including its Appendix A.

D.
Contractors and subcontractors at all tiers who are not signatory to the Site Stabilization Agreement and who are not required under paragraph C above to become signatory to the Site Stabilization Agreement shall pay not less and no more than the wages, fringe benefits, and other employee compensation set forth in Appendix A and shall adhere, except as otherwise directed by the Contracting Officer, to the following provisions of the Site Stabilization Agreement:

1.
Article VII
Employment (Section 2 only)
2.
Article XII
Non-Signatory Contractor Requirements

3.
Article XIII
Hours of Work, Shifts, and Overtime

4.
Article XIV
Holidays

5.
Article XV
Wage Scales and Fringe Benefits, (Sections 1 & 2 only) 

6.
Article XVII
Payment of Wages-Checking In & Out,(Section 3 only)
7.
Article XX
General Working Conditions

8.
Article XXI
Safety and Health

E.
The Contractor agrees to make no contributions in connection with this Contract to Industry Promotion Funds, or similar funds, except with the prior approval of the Contracting Officer.

F.
The obligation of the Contractor and its subcontractors to pay fringe benefits shall be discharged by making payments required by this contract in accordance with the provisions of the amendments to the Davis-Bacon Act contained in the Act of July 2, 1964, (Public Law 88-349-78 Stat. 238-239) and the U.S. Department of Labor regulations in implementation thereof (29 CFR Parts 1, 3, 5).

G.
The Contracting Officer may direct the Contractor to pay amounts for wages, fringe benefits, and other employee compensation if the Site Stabilization Agreement, including its Appendix A, is modified by the involved parties. 

H.
(1)
In the event of failure to comply with paragraphs C, D, E, F, and G above, or failure to perform any of the obligations imposed upon the Contractor and its subcontractors, the Contracting Officer may withhold any payments due to the Contractor and may terminate the Contract for default.

(2)
The rights and remedies of the Government provided in this paragraph (1) above shall not be exclusive and are in addition to any other rights and remedies of the Government provided by law or under this contract.

I.
The requirements of this paragraph are in addition to, and shall not relieve the Contractor of any obligation imposed by other Clauses of this Contract, including those entitled, FAR 52.222-4, Contract Work Hours and Safety Standards Act-Overtime Compensation (JUL 2005), FAR 52.222-6, Davis-Bacon Act (JUL 2005), FAR 52.222-7, Withholding of Funds (FEB 1988), FAR 52.222-8, Payrolls and Basic Records (FEB 1988), FAR 222-10, Compliance with Copeland Act Requirements (FEB 1988), and FAR 52.222-12, Contract Termination—Debarment (FEB 1988).

J.
The Contractor agrees to maintain its bid or proposal records showing rates and amounts used for computing wages and other compensation, and its payroll and personnel records during the course of work subject to this paragraph, and to preserve such records for a period of 3 years thereafter for all employees performing such work.  Such records will contain the name, address, social security number of each such employee, correct classification, rate of pay, daily and weekly number of hours worked, and dates and hours of the day within which work was performed, deductions made, and amounts for wages and other compensation covered by paragraphs C, D, E, F, and G. of this Contract Clause.  The Contractor agrees to make these records available for inspection by the Contracting Officer and will permit employee interviews during working hours on the job.

K. The Contractor agrees to insert this Clause, including this paragraph K, in all subcontracts for the performance of work subject to the Davis-Bacon Act.

H.32
RESERVED

H.33
PERFORMANCE OBJECTIVES, MEASURES, EXPECTATIONS, AND FEE DISTRIBUTION

A.
Establishment of Baseline Performance Incentives  

The Government will develop performance objectives, measures, and expectations along with related fee distribution for the contract period.  The performance incentives and fee distribution will reflect the priority and importance that DOE places on accomplishment of key results.  The Contractor may propose additional performance objectives, measures, and expectations which may be negotiated prior to placement in the contract.  The final determination of incentives and related fee distribution will be made solely by DOE, after discussion with the Contractor, and DOE may unilaterally add any and all of them in a modification to this contract.  However, if the Contractor disagrees with the established objectives, measures, expectations, and related fee distribution, the Contractor may appeal the determination to the RL Manager.  However, the final decision shall be at the unilateral discretion of the RL Manager.  The objectives, measures, expectations, and related fee distribution will be set forth in Section J, Appendix D, of this Contract. 

B.
Performance Incentive  

After determination of objectives, measures, expectations, and related fee distribution, the Contractor and DOE shall execute Performance Incentives and incorporate them into Section J, Appendix D, for each incentive.  The Performance Incentives set forth the agreed upon criteria/specification for acceptable performance of such objectives, measures, and expectations.  The criteria/specifications set forth in the Performance Incentives should be mutually agreed to by both DOE and the Contractor.  In the event the parties cannot mutually agree, the final decision shall be made at the unilateral discretion of the RL Manager.

C.
Interference  

In the event the Contractor believes the DOE has interfered with its ability to meet specific performance incentives, it may present evidence to support this position along with a proposed adjustment to the RL Manager.  The RL Manager will make a determination and provide a copy of that determination to the Contractor.  The determination will be at the unilateral discretion of the RL Manager. 

This Contract contains Performance Based Incentives (PBIs) that provide the opportunity for the Contractor to earn fee.  A change of conditions, circumstances, funding, or assumptions which impact Contractor's ability to meet a PBI will constitute a change under Section I Clause, FAR 52.243-2, Changes—Cost Reimbursement (AUG 1987) Alternate II (APR 1984), and will be processed to subsections (b) through (e) thereof in a timely manner, when such changes are beyond the Contractor's reasonable control.  For the purpose of changes hereunder the reference to "fixed-fee" in the Section I Clause will be considered to be a reference to PBI/fee.

D.
Changes
The parties agree that changes to conditions, circumstances, funding, or assumptions beyond the control of the Contractor, including but not limited to those identified below will constitute a change.  Even though an event/occurrence may arise, depending upon the issue and impacts, it may or may not result in an equitable adjustment under the contract.  

1. Scope or requirements changes from the existing baseline, including

(i) DOE directive, order, or manual changes or DOE mandated interpretations of directive, manual or order implementation requirements.
(ii) Statutory or regulatory changes (e.g., Department of Energy Acquisition Regulations (DEAR), Federal Acquisition Regulations (FAR), Washington Administrative Code (WAC) permits, records of decision).
(iii) Work scope modifications and responsibility (e.g., scope transfers from the Project Hanford Management Contractor (PHMC) to another contractor, scope transfers from another contractor or DOE to the PHMC, addition or deletion of scope by DOE or other government agency).
(iv) Pre-Existing conditions that result in a technical, schedule, or cost impact.
(v) Changes in anticipated facility conditions, waste or material volumes.
2. Changes in funding or timeliness of funding receipt, including, reduction to contract funding profile by Project Baseline Summary (PBS) as documented in the baseline (excluding work for others values).

3.
Failure to meet government-furnished services or information (GFS/I) schedules as defined in Section C and in the Performance Incentives.

4.
Revisions to Tri-Party Agreement Milestones.
5.
Written direction from a DOE Official or failure to provide timely direction, which may have a demonstrable effect on the performance of the Contract, including documented technical assumptions.

6.
Actual escalation and taxes and plans “T&P” rates (including pension contributions) which are higher than the DOE directed or accepted rates in the Contractor’s baseline planning assumptions.
7.
Force majeure.
NOTE: 
None of the above constitutes a deviation from the existing terms and conditions of the contract.
E.
Calculation of Change Impact 
1. DOE and the Contractor shall jointly determine the value of any baseline change by using a formula that calculates the difference between the baseline value of any component to a scope of work (e.g., labor rates) and the actual expenditures, forecasted costs, or actuarial assumptions made for said component tabulated for a specific time period.  

2.
DOE and the Contractor shall negotiate the value of any incremental work by:

(i)
Agreeing to the time (duration and labor hours) needed to effect the change without consideration of whether scope is performed by existing or new resources.
(ii)
Agreeing to other associated costs (materials, subcontracts) needed to effect the change.

F.
Equitable Adjustments
As identified in paragraph D., Changes, of this Clause, DOE agrees to provide a Contract adjustment when the Contractor demonstrates that an impact on performance occurred as a result of changed event or occurrence.  The Contractor shall document the impacts of the contract changes in accordance with Section C Clauses, Management Products and Controls, and Change Control.  Approved changes shall be accumulated until the cumulative value reaches $3,000,000, upon which time the Contractor and DOE will negotiate a mutually acceptable contract adjustment. The negotiation for a contract adjustment may occur prior to reaching the $3,000,000 total.  Acceptable contract adjustments include:
1. Increase to contract funding levels equal to the cumulative value of approved changes;

2. Deletion of contract scope of a value equal to the cumulative value of approved changes;

3. Adjustment to contract performance incentives and fee allocations to maintain Contractor fee earnings potential.

To the extent practical, the Contractor shall establish mechanisms to collect costs associated with all approved changes.  For Contract scope changes that are complete when the cumulative value of changes reaches $3,000,000, the Contractor shall adjust the change value to reflect actual costs.  The Contractor agrees to reduce the cumulative value if actual costs are less than the change estimate.  DOE agrees to increase the cumulative value if actual costs are higher than the change estimate.

For changes that are estimated to cost the DOE less than $100,000, the Contractor shall formally notify DOE of the expected impact, but will not be required to submit a Baseline Change Request (BCR) until the action is complete.  Upon receipt of the Contractor notification of an impact, DOE may direct the Contractor to proceed with the action and accumulate costs, stop the action, or delay the action until a Contract change is approved in accordance with Section C.  The Contractor shall not proceed with the change until directed by DOE.  If DOE directs the Contractor to proceed with the action, the Contractor shall accumulate costs and submit a BCR for the actual costs incurred once the activity is complete.  
G.
Positive and Negative Incentives  
Performance objectives, measures, and/or expectations have fee directly assigned to their accomplishment, or have a negative deduction from earned fee for failure to accomplish, as described within the PBI.  If the negative level of performance is not surpassed, no fee will be paid for these objectives, measures and/or expectations and further negative deduction will be made from other fees earned. In no event, however, would the aggregate of all negative deductions exceed the amount of fee earned for the given Fiscal Year (FY).  Furthermore, for each FY the aggregate of all negative deductions actually invoked shall not exceed 20% of the total available fee in a given year for all PBIs.  Nothing within this Clause is intended to limit the Government's rights pursuant to the Section I Clause entitled, DEAR 970.5215-3, Conditional Payment of Fee, Profit, and Other Incentives – Facility Management Contracts (JAN 2004) Alternate II (JAN 2004).

H.
Accomplishment of Incentives  
In order for any expectation to be considered performed, not only must it meet the criteria of the PBI, but the work must be accomplished within the approved cost and schedule thresholds specified in the PBI, as modified through the change control process.

I.
Fee Re-Allocation due to Cancellation or Changes  
If, for any reason, DOE cancels an objective, measure, and/or expectation, the fee attached to that objective, measure, and/or expectation shall be reallocated to a new objective, measure, and/or expectation or to existing other objectives, measures, and/or expectations or to both new and existing objectives, measures, and/or expectations.  The decision as to the new objective, measure and/or expectation and/or the decision as to which existing objectives, measures, and/or expectations fee may be reallocated, is at DOE’s unilateral discretion.  

J.
Provisional and Progress Fee Payment  
Upon successful completion of a provisional or progress incentive payment event as defined in one of the specific performance incentives set forth in Section J, Appendix D, the Contractor shall request and receive Contracting Officer approval prior to drawing down fee from the payments cleared financing arrangement.  The Contractor’s request for payment shall occur no more frequently than once per month.  If the Contractor fails to successfully complete the subsequent event upon which the provisional payment of fee is conditioned, the Contractor shall refund to the government the provisional payments it has received that are associated with the missed performance based event.  The Contractor shall reimburse such overpayment to the Government upon demand, payable with interest in accordance with the Section I Clause entitled, FAR 52.232-17, Interest (JUN 1996).  Fee from the comprehensive, annual, and multi-year PBIs, which is unearned for failure to meet PBI requirements, is forfeited.
K.
Superstretch Incentives
Performance incentives addressing superstretch goals should be developed prior to the beginning of the fiscal year, but may be developed and implemented during the term of the contract.  The Contractor shall coordinate with the RL Manager or designee to identify superstretch goals.  The fee for accomplishment of superstretch goals will be paid from a share of the cost of the accelerated work and will be outside the fee pool identified in the Section B.4 Clause entitled, Estimated Cost and Fee.  The accelerated work scope must be identified and authorized by a BCR approved by the RL Manager.  The BCR shall document the scope, cost, and funding source necessary to incorporate the accelerated work scope into the baseline.  The superstretch costs will be identified in the BCR and will include fee at the rate of up to 20% of the revised BCWS of the accelerated work scope.  A copy of the performance incentive shall be attached to the BCR.

The BCR will be processed through the FH and RL integrated Change Control Boards.  When the work is complete, a package documenting completion of the work will be prepared and submitted to DOE for approval.  Approval of the completion package by DOE will authorize payment to the Contractor of the fee earned. The superstretch performance incentives must be performed in accordance with the cost and schedule criteria identified in the performance incentive.  The cost savings must be realized through efficiencies and/or work scope deletions and not deferrals.

The use of superstretch incentives is at the sole discretion of the RL Manager.

L.
Multi-Year Incentives
A multi-year performance based incentive is any PBI in which the requirements are established in one fiscal year but the final completion date extends into a future fiscal year.

H.34
SEGREGATION OF COSTS 

A.
Whenever the contract contains both fixed-price and cost-type efforts, the Contractor shall maintain separate accounts for each unique contract type by Contract Line Item Number (CLIN), by task order, or other suitable accounting procedure of all incurred segregable costs of work allocable to the work effort directly related to each arrangement.  

B.
Whenever the Contract contains a provision for an incentive for a portion of the work effort, the Contractor shall maintain separate accounts, by CLIN, work authorization, task order, or other suitable accounting procedure of all incurred segregable costs of work related to the incentive. 

C.
The Contractor shall maintain all such accounts, required pursuant to the paragraphs above, in accordance with Section I Clauses entitled, DEAR 970.5204-3, Access to and Ownership of Records (JUL 2005) and DEAR 970.5232-3, Accounts, Records and Inspection (DEC 2000), but, in no case, for a period of less than 3 years following the Government’s determination of the applicable incentive fee.

H.35
PROVISIONAL PAYMENT OF FEE FOR COMPREHENSIVE AND ANNUAL PBI'S

A. Provisional payments of fee may be paid before the final determination of fee.  Such provisional payments may be made at the discretion of the Contracting Officer on a monthly basis up to a maximum amount for the fiscal year not-to-exceed 70% of the performance fee pool.  DOE agrees to pay to the Contractor, at the discretion of the Contracting Officer, on a provisional basis an amount up to 10% of the annual performance fee pool in each of the first two calendar months of each Fiscal Year and 5% in each calendar month thereafter.
B. The final fee determination will be made at the unilateral discretion of the Contracting Officer or RL Manager, as appropriate, in accordance with the fee clauses of this Contract.  In the event overpayment results from the payment of fee on a provisional basis, the Contractor shall reimburse such overpayment to the Government upon demand, payable with interest in accordance with the Section I Clause entitled, FAR 52.232-17, Interest (JUN 1996).

C. Fee associated with multi-year incentives is not subject to this Clause.  

H.36
 EMPLOYEE PERFORMANCE INCENTIVES, REWARD AND RECOGNITION
The Contractor shall implement a merit based employee fee sharing program to motivate and recognize employees and improve performance.  The fee sharing program shall be in accordance with Fluor corporate practices.
H.37
RESERVED 

H.38
RESERVED 

H.39
RESERVED
H.40
INDIRECT COST ALLOCATIONS

For the base contract and any extension thereof, allocations of home office and corporate office general and administrative (G&A) expenses are unallowable for the Prime Contractor and Assigned Personnel (under teaming arrangements).  Such indirect costs may only be allowable when a directly benefiting relationship to the DOE program is demonstrated and approved by the Contracting Officer.

H.41
AUTHORIZATION AGREEMENTS

In accordance with the Integrated Environment, Safety and Health Management System Description, initial Authorization Agreements (AAs) will be developed by FH, approved by RL, and subsequently maintained by FH.  The purpose of an AA is to serve as a mechanism whereby the U.S. Department of Energy, Richland Operations Office (RL) and Fluor Hanford, Inc., (FH) jointly clarify terms and the key conditions for conducting work safely and efficiently in a facility.  The AAs shall be developed and maintained for all facilities as deemed necessary by RL.  Approved AAs shall be reviewed annually by FH and updated as necessary to incorporate documents approved by DOE or other regulators.  In addition, approved AAs will be updated and approved by RL when major changes occur requiring substantial revisions, additions or deletions to the content of the AA.  Documentation of annual review and updated AAs documenting other changes will be submitted to RL for information.  RL may direct their approval on any revision after review.  The AAs will not alter any terms and conditions of the Project Hanford Management Contract (PHMC) and do not impose on FH any liabilities, fines, or penalties not already imposed under the terms and conditions of the PHMC and current statutes, rules, regulations and ordinances.
H.42
RESERVED

H.43
LOBBYING RESTRICTION (ENERGY & WATER DEVELOPMENT APPROPRIATIONS ACT, 1999)

The Contractor or Awardee agrees that none of the funds obligated on this award shall be expended, directly or indirectly, to influence congressional action on any legislation or appropriation matters pending before the U.S. Congress, other than to communicate to members of Congress as described in Chapter 1913 of Title 18 United States Code .  This restriction is in addition to those prescribed elsewhere in statute and regulations.  

H.44
LOBBYING RESTRICTION (DEPARTMENT OF INTERIOR & related agencies appropriations act, 1999)
The Contractor or Awardee agrees that none of the funds obligated on this award shall be made available for any activity or the publication or distribution of literature that in any way tends to promote public support or opposition to any legislative proposal on which Congressional action is not complete.  This restriction is in addition to those prescribed elsewhere in statute and regulations.

H.45
TRAVEL RESTRICTIONS 

A.
For Contractor travel expenses incurred during each fiscal year, a ceiling limitation as set forth in the annual direction letter from the Contracting Officer shall apply to all reimbursements made for Contractor travel expenses, funded by the Energy and Water Development Appropriations Act under this Contract.  Expended funds which exceed the established ceiling will be unallowable unless otherwise authorized by the Contracting Officer.  

B.
Some travel costs are exempt from the ceiling, examples are:

1. Travel performed under work for others agreements;

2. Travel of subcontractors;

3. Travel of non-DOE users to participate in experiments at DOE-user facilities;

4. Travel costs of travel management centers;

5. Travel costs fund by other appropriations;

6. Relocation costs;

7. Costs of workshops/seminars (other than travel costs), such as, rental of meeting rooms, public address equipment, speakers’ fees; 

8. Registration costs of training classes.

9. Travel expenses within the Laboratory Directed Research and Development program; and

10. Travel associated with recruitment.

C.
Notwithstanding any other provisions of the Contract or the source of funding, the Contractor further agrees that none of the funds obligated under the contract may be used to reimburse employee travel costs incurred during each fiscal year which exceed the rate and amounts that apply to federal employees under subchapter I of Chapter 57 of Title 5, United States Code.  To the extent that this contract provides elsewhere for the reimbursement of employee travel costs which exceed the rates and amounts that apply to federal employees under subchapter I of Chapter 57 of Title 5, United States Code,  costs which exceed these rates and amount will be unallowable.  This restriction is in addition to those prescribed elsewhere in statute or regulation.
D.
Costs incurred for lodging, meals, and incidental expenses are considered reasonable and allowable to the extent that they do not exceed the maximum per diem rates in effect at the time of travel as set forth in:  
(i) Federal Travel Regulations (FTR) for travel within the 48 states;

(ii) Joint Travel Regulations (JTR) for travel in Alaska, Hawaii, the Commonwealth of Puerto Rico, and territories and possessions of the United States; or

(iii) Standardized Regulations (SR) for travel allowances in foreign areas.

E.
Subparagraph (C) does not incorporate the regulations cited above in their entirety.  Only coverages in the referenced regulations addressing maximum per diem rates, definitions of lodging, meals, and incidental expenses, and special or unusual situations are applicable to Contractor travel.

F.
Airfare costs in excess of the lowest customary standard, coach, or equivalent airfare offered during normal business hours are unallowable except when such accommodations require circuitous routing, require travel during unreasonable hours, excessively prolong travel, result in increased cost that would offset transportation savings, are not reasonably adequate for the physical or medical needs of the traveler, or are not reasonably available to meet mission requirements.  However, in order for airfare costs in excess of the above standard airfare to be allowable, the applicable condition(s) set forth above must be documented and justified.

H.46
OCCUPATIONAL MEDICAL RECORDS AND RADIATION EXPOSURE RECORDS

The Section I Clause entitled, DEAR 970.5204-3, Access to and Ownership of Records (JUL 2005) is implemented as follows, with respect to occupational health records and radiation exposure records: 

All occupational health records generated during the performance of Hanford-related activities will be maintained by the Hanford Site Occupational Medical Contractor and are the property of DOE.  All radiation exposure records generated during the performance of Hanford-related activities will be maintained by the Pacific Northwest National Laboratory (PNNL) and are the property of DOE.  

H.47
 WORKERS’ COMPENSATION 

Pursuant to State of Washington Revised Code (RCW) Title 51, the Department of Energy (DOE), Richland Operations Office (RL) is a group self-insurer for purposes of workers’ compensation coverage.  The coverage afforded by the workers’ compensation statutes shall, for performance of work under this Contract, including work of pre-selected subcontractors, be subject to the following:

A. The terms of a Memorandum of Understanding (MOU) with the Washington Department of Labor and Industries (L&I) by which DOE has agreed to perform all functions required of self-insurers in the State of Washington.  While this MOU is in effect, the Contractor is not required to pay for workers' compensation coverage or benefits except as otherwise provided below or as directed by the Contracting Officer.  

B. The Contractor shall submit to DOE (or other party as designated by the Contracting Officer) such payroll records required by the workers' compensation laws of the State of Washington.

C. The Contractor shall submit to DOE (or other party as designated by the Contracting Officer), the accident reports provided for by RCW Title 51, Section 51.28.010, or any other documentation requested by DOE pursuant to the workers' compensation laws of the State of Washington.

D. The Contractor shall take such action, and only such action, as DOE (or other party as designated by the Contracting Officer) requests in connection with any accident reports, including assistance in the investigation and disposition of any claim thereunder and, subject to the direction and control of DOE, the conduct of litigation in the Contractor’s own name in connection therewith.

E. Under RCW Title 51.32.073, DOE is the self-insurer and is responsible for making quarterly payments to the L&I.  In support of this arrangement, the Contractor is responsible for withholding appropriate employee contributions and forwarding on a timely basis these contributions plus the employer-matching amount to DOE.
F. The worker’s compensation program shall operate in partnership with Contractor employee benefits, risk management, and environmental, safety, and health management programs.  The Contractor shall cooperate with DOE for the management and administration of the DOE self-insurance program that provides worker’s compensation benefit coverage to Contractor employees under this Contract. 
G. The Contractor shall be responsible for all predecessor contractor claims that fall under DOE’s self-insurance.  The Contractor shall maintain and retain all claim information for information and reporting purposes.

H. The Contractor shall provide payroll record used by DOE in establishing the self-insurance claims reserves, and cooperate with any state audit.

I. The Contractor shall submit to the Contracting Officer a yearly evaluation and analysis of worker’s compensation cost as a percent of payroll compared with the percentage of payroll cost reported by a nationally recognized Cost of Risk Survey that has been pre-approved by DOE (once DOE has provided the Contractor with the necessary data to perform the analysis required in this paragraph).
J. The Contractor shall provide statutory worker’s compensation coverage for staff members performing work under this contract outside of the State of Washington and not otherwise covered by the State of Washington worker’s compensation laws.

K. Time loss compensation shall be paid to injured workers in accordance with RCW Title 51.08.178 and other applicable requirements. Compensation paid to workers in excess of the amounts required by statute are unallowable costs under this Contract, unless such compensation is otherwise required by an existing Hanford Site labor agreement.

L. The Contractor shall develop and maintain a website with worker’s compensation information that is available to employees.

M. Employees shall receive information on the worker’s compensation process when a claim is filed.  This information shall include, but is not limited to, company contacts, approval needed for appointments, time off, etc.
N. The Contractor shall submit ad hoc reports and other information as requested by DOE.

O. The Contractor shall provide briefings to DOE, as requested.

H.48
RESERVED
H.49
ALTERNATIVE DISPUTE RESOLUTION

A.
The U.S. Department of Energy (DOE) and the Contractor both recognize that methods for fair and efficient resolution of significant disputes are essential to the successful and timely achievement of critical milestones and completion of all Contract requirements.  Accordingly, the parties agree to: 

1. Participate in a partnering workshop to be conducted by an experienced professional jointly agreed upon by the parties, and,

2. Jointly select a “standing neutral” within 30 days of completion of the partnering workshop.  The “standing neutral” will be available to help resolve disputes as they arise.  Such "standing neutral" can be an individual, a board comprised of three independent experts, or a company with specific expertise in the Contract area.  If a “standing neutral” cannot be agreed upon, the DOE Office of Dispute Resolution will make a selection.  The specific Alternative Dispute Resolution (ADR) processes and procedures, as well as the processes for selecting the “standing neutral” will be determined at the partnering workshop.

B.
The parties agree the following provision may be invoked for significant disputes upon mutual agreement of the RL Manager, and the President, Fluor Hanford, Inc. (FH):

1. DOE and the Contractor shall use their best efforts to informally resolve any dispute, claim, question, or disagreement by consulting and negotiating with each other in good faith, recognizing their mutual interests, and attempting to reach a just and equitable solution satisfactory to both parties.  If an agreement cannot be reached through informal negotiations after 30 days, then such disagreement shall be referred to the “standing neutral,” pursuant to the procedures jointly developed in the partnering workshop.

2. The “standing neutral” will not render a decision, but will assist the parties in reaching a mutually satisfactory agreement.  In the event the parties are unable after 30 days to reach such an agreement either party may request, and the neutral will render, a non-binding advisory opinion.  Such opinion shall not be admissible in evidence in any subsequent proceedings.  

C.
Formal Complaint

If the disputed issue is eligible to be brought pursuant to the Section I Clause entitled, FAR 52.233-1, Disputes (JUL 2002) Alternate I (DEC 1991) and is not resolved through the "standing neutral" process, no later than 30 days after the completion of said process or a determination that said process will not be invoked, either party may proceed under the Section I Disputes Clause,.  

H.50
RESERVED 

H.51
Conditional Payment of Fee (CPOF) Site Specific Performance Criteria/Requirements  
This Clause supplements Section I Clause, DEAR 970.5215-3, Conditional Payment of Fee, Profit, and Other Incentives-Facility Management Contracts (JAN 2004), Alternate II (JAN 2004), by establishing site specific Environment, Safety and Health (ES&H), and security performance criteria/requirements.  Performance failures relating to the performance criteria set forth in this Clause will be processed in accordance with the provisions of Section I Clause, DEAR 970.5215-3, Alternate II.  The site specific performance criteria/requirements contained herein will be reviewed periodically and may be modified by mutual agreement.

For the purposes of applying this Clause, the term “evaluation period” shall mean the October through March or April through September period in which the performance failure occurred.  Failure to make corrective actions in a timely manner may constitute an independent basis for reductions being taken from subsequent 6-month evaluation periods.

Site Specific Performance Criteria/Requirements in Section I Clause, DEAR 970.5215-3, Alternate II for (c) Environment, Safety and Health (ES&H), and (d) Safeguarding Restricted Data and Other Classified Information are as follows: 

(c)
Environment, Safety and Health (ES&H)
(3) Third Degree:  Performance failures that reflect a lack of focus on improving ES&H.  They include failures to comply with an approved Integrated Safety Management System (ISMS) that result in potential breakdown of the System.  The following performance failures or performance failures of similar import will be considered third degree:

(i) Failure to report accurate data necessary to demonstrate regulatory compliance to enforceable regulations.

(ii) Occupational Safety and Health Administration (OSHA) Total Recordable Case Rate – Two consecutive quarters that the collective FH quarterly average exceeds 1.9 cases/200,000 hours.

(iii) OSHA Lost Work Day (Days Away from Work, or Restricted Work Days, or both) Case Rate – Two consecutive quarters that the collective FH quarterly average exceeds 0.8 cases/200,000 hours.

(iv) Missed Milestones – One or more Hanford Federal Facility Agreement and Consent Order (Tri-Party Agreement) missed milestone(s).

(v) Environmental Permit Violations – Two or more permit violations in a 12 month period.

(vi) Control of Radioactive Contamination –  

a)
An event resulting in the loss of control of radioactive material to the public from FH-managed facilities/activities exceeding 20 times 10 CFR 835, Appendix E, values. 

b)
An event resulting in the estimated loss, damage and/or clean-up to property exceeding $250,000. 

c) 
A single occurrence in any 12-month period resulting in the skin contaminations of 5 or more individuals at a level exceeding the total contamination limits identified in 10 CFR 835, Appendix D. 

d) 
A single event in which 5 or more individuals or 5 or more events in any 12-month period in which 1 or more individuals exceed confirmed internal depositions greater than 100 mRem.

e) 
Multiple radiological events at one or more facilities that in aggregate indicate a significant loss of radiological control.

(vii)
Control of Radiation Exposure – 

a)
Radiation exposure to an individual exceeding 2.0 rem total effective dose equivalent in a year without prior DOE approval, or exposure to an individual exceeding any of the limits of 10 CFR 835.202, 835.206, 835.207, or 835.208.

b)
Three or more individuals exceed confirmed internal depositions greater than 1.0 rem committed effective dose equivalent (CEDE) in any 12-month period.

(viii)
Technical Safety Requirement/Operational Safety Requirement Violation – Greater than 3 incidents at an individual nuclear facility/activity or greater than 10 incidents overall in any 12-month period.

(ix)
Positive Unreviewed Safety Question Determinations Not Self-Identified – Greater than 1 incident at an individual nuclear facility/activity or greater than 3 incidents overall in any 12-month period.

(x)
Criticality Safety Infraction Not Self-Identified – Greater than 1 incident at a nuclear facility/activity in any 12-month period.

(xi)
Transportation Safety – Two or more FH events, as defined by DOE Manual 231.1-2, Occurrence Reporting and Processing of Operations Information, Group 8, Criteria 1, 2 or 3 in any 12-month period.

(d)  Safeguarding Restricted Data and Other Classified Information
(1)
First Degree:  Performance failures that have been determined, in accordance with applicable law, DOE regulation, or directive, to have resulted in, or that can reasonably be expected to result in, exceptionally grave damage to the national security.  The following are examples of performance failures or performance failures of similar import that will be considered first degree:

(i)
Theft, loss or diversion of Category I or II special nuclear material (SNM) that is due to a failure or inadequacy of performance by the contractor.  

(2)
Second Degree:  Performance failures that have been determined, in accordance with applicable law, DOE regulation, or directive, to have actually resulted in, or that can reasonably be expected to result in, serious damage to the national security.  The following are examples of performance failures or performance failures of similar import that will be considered second degree:

(i)
Theft, loss or diversion of Category III or IV special nuclear material, or any non-SNM radioactive, sensitive, or dangerous material that is due to a failure or inadequacy of performance by the Contractor. 
(3)
Third Degree:  Performance failures that have been determined, in accordance with applicable law, regulation, or DOE directive, to have actually resulted in, or that can reasonably be expected to result in, undue risk to the common defense and security.  In addition, this category includes performance failures that result from a lack of contractor management and/or employee attention to the proper safeguarding of Restricted Data and other classified information.  These performance failures may be indicators of future, more severe performance failures and/or conditions, and if identified and corrected early would prevent serious incidents.  The following are examples of performance failures or performance failures of similar import that will be considered third degree:  

(i)
Negligent weapons or firearms-related incidents involving protective force operations/personnel (e.g., accidental weapons discharge, personal wounding).

(ii)
Inventory differences of Category I/II/III SNM, or greater than 50g of Tritium, beyond alarm limits where there is no evidence that the difference is created by loss, theft, or diversion.

H.52
COUNTERINTELLIGENCE (CI) SITE SPECIFIC REQUIREMENTS

This Clause supplements the Section I Clause entitled, DEAR 970.5204-1, Counterintelligence (DEC 2000),  by establishing a site specific Counterintelligence (CI) Program through the authority of the U.S. Department of Energy Richland Regional Office Site Counterintelligence Support Plan,  Hanford Site CI Support Plan (SCSP).   The Hanford Site CI Program is managed and conducted by the DOE Office of Counterintelligence, Richland Regional Office (RLR-OCI).  The Contractor agrees to fulfill the requirements of the Section I Clause by compliance with the DOE CI Program requirements defined in the SCSP.  The SCSP will be incorporated into Section J, Appendix C of this Contract.

H.53
ELECTRONIC SUBCONTRACTING REPORTING SYSTEM (eSRS)

Subcontract reporting as required by the Section I Clause entitled, FAR 52.219-9, Small Business Subcontracting Plan (JUL 2005) shall be accomplished using the Electronic Subcontracting Reporting System (eSRS).  This requirement will be flowed down to subcontractors where subcontracting plans and subcontracting reporting is a requirement.

H.54
ENERGY EMPLOYEES OCCUPATIONAL ILLNESS COMPENSATION PROGRAM ACT 2000 (P.L. 106-398)  (Funded via a Request for Services [RFS] – See Section C.5.10)

The Contractor shall provide support of the Energy Employees Occupational Illness Compensation Act of 2000 (EEOICPA), established under Title XXXVI of the National Defense Authorization Act of 2001 (Public Law 106-398).  The Contractor shall provide access to records in accordance with the Section I Clause entitled, , Access to and Ownership of Records (DEC 2000), in support of EEOICPA claims and the claim process under the EEOICPA. 

a) The Contractor shall provide support services as required to verify employment and other records, which provide pertinent information for compensation under the EEOICPA.  The Contractor shall provide this support for itself and any named subcontractors’ employees.  In addition, the Contractor shall provide reports as directed by DOE.  The Contractor is required to segregate and report costs associated with EEOICPA.  (Some Hanford Site contractors will not have enough EEOICPA claims to incur costs above normal record management support).

b) The Contractor shall provide an EEOICPA point of contact (POC); this employee must attend meetings as requested by the U.S. Department of Energy (DOE) Richland Operations Office (RL).

c) The Contractor shall agree to the promulgation of new clauses or amendments of the Contractor Human Resource Management Programs that are currently found in DOE Order 350.1, Change 1, Contractor Human Resource Management Programs.  Subsequent to such promulgation, the Contractor shall agree to incorporate all required clauses and negotiate the cost and resource impacts needed to implement these clauses.  All communications with external agencies in relation to EEOICPA shall be coordinated through the RL POC.
d) The Federal Compensation Program Act (FCPA) electronic reporting system will be provided to the Contractor.  

e) The Contractor shall provide and track the labor, materials, supplies, and management necessary to accomplish the following RL EEOICPA activities, for the Contractor and any named subcontractors;

a. Locate, retrieve and copy (2 copies) personnel and other program records, as requested;

b. Perform records research needed to complete U.S. Department of Labor (DOL) claims or to locate records needed to complete the claim;

c. Perform/coordinate records declassification activities required for the processing of claims forms;

d. Maintain FCPA information current on EEOICPA claims activities.
e. Ensure cost information is entered into the FCPA electronic reporting system by the 10th of each month.
f. Ensure that all EEOICPA claims received are completed, and returned to RL within 45 calendar days of the date entered into the FCPA electronic reporting system by DOE.

H.55
PERSONAL IDENTITY VERIFICATION OF CONTRACTOR PERSONNEL

The Contractor shall comply with the initial implementation of the Section I clause entitled, FAR 52.204-9, Personal Identity Verification of Contractor Personnel (JAN 2006), that includes the (PIV I) requirements for implementing Homeland Security Presidential Directive-12 (HSPD-12), Office of Management and Budget (OMB) guidance M-05-24, and Federal Information Processing Standards Publication (FIPS PUB) Number 201.  Compliance with additional follow-on criteria (PIV II) remains in abeyance pending clarification from DOE Headquarters and the resolution of issues concerning how PIV II will be deployed and integrated into existing physical and logical access systems.

The Contractor shall insert this clause in all subcontracts when the subcontractor is required to have physical access to a federally-controlled facility or access to a Federal information system.

H.56   APPROVAL OF WAGE RATES (FAR 52.222-16) (FEB 1988) (MODIFIED)

All straight time wage rates, and overtime rates based thereon, for laborers and mechanics engaged in Davis-Bacon work under this contract, must be submitted for approval in writing by the head of the contracting activity or a representative expressly designated for this purpose, if the straight time wages exceed the rates for corresponding classifications contained in the applicable Davis-Bacon Act minimum wage determination included in the contract. Any amount paid by the Contractor to any laborer or mechanic in excess of the agency approved wage rate shall be at the expense of the Contractor and shall not be reimbursed by the Government. If the Government refuses to authorize the use of the overtime, neither the Contractor nor its subcontractors are released from obligations to pay respective employees at the required overtime rates for any overtime actually worked.  However, Contractor shall be deemed in compliance with this clause if it remains a signatory to Hanford Site Stabilization Agreement (HSSA) identified in Section H.31 “Hanford Site Stabilization Agreement” and incorporates the same or essentially the same requirements of Section H.31 in subcontracts involving Davis-Bacon Act work. (The HSSA establishes the straight time wage rates and overtime wage rates of labor categories described therein, including laborers and mechanics, as well as those labor classifications subject to the Davis-Bacon Act, for work performed under this Contract.)  No wage or use-of-overtime pre-approvals are required as long as the rates are in accordance with the HSSA. 

H.57    ENERGY EFFICIENCY IN ENERGY CONSUMING PRODUCTS 

Effective October 1, 2006, the Contractor will make its best effort to specify or deliver EnergyStar ® qualified products or products conforming to the Federal Energy Management Program’s (FEMP) Energy Efficiency Requirements, whichever may be applicable, provided products with such a designation are available and are life cycle cost effective and meet applicable performance standards.  Information about these products is available for EnergyStar ® at http://www.energystar.gov/products and FEMP at http://www.eere.energy.gov/femp/procurement/eep_requirements.cfm .
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