Bl Torres
Consulting & Law Group, LLC

Via Electronic Mail - Delivery and Read Receipts Requested

June 10, 2019

U.S. Department of Energy

Richland Operations Office FOIA Office
Attn: Dorothy Riehle, FOIA Officer
P.0.Box 550

Richland, Washington 99352

Dorothy C Riehle@rl.gov

RE: FREEDOM OF INFOMRATION ACT REQUEST
Prime Contract No.: DE-AC27-08RV14800
Prime Contract Name: Tank Operations Contract

Location: Department of Energy - Hanford Nuclear Reservation
Prime Contractor: Washington River Protection Solutions
Solicitation No.: 306952
Project: Strobic Air System Demonstration Testing
Dear FOIA Officer:

Torres Consulting and Law Group, LLC (TCLG) submits this FOIA Request on behalf of the United
Association of Plumbers, Fitters, Welders, and HVAC Service Techs, a recognized 501(c)(5) non-profit
organization. Accordingly, we agree to pay fees up to $100.00 for the production of records. However, if
the estimated cost of records is above $100.00, we respectfully request a breakdown of fees prior to any
costs being incurred.

To achieve the goals promulgated under the Davis-Bacon Act (DBA), an analysis of the pertinent project
information, including contract information and certified payrolls, are performed to ensure that
compliance with DBA is mandated and enforced.

TCLG formally requests copies of the following records for the Strobic Air System Demonstration Testing
project.

e Statement and Acknowledgment (SF-1413) Form for Solicitation 306952

o C(ertified payroll records related to any and all Plumber/Pipefitter work, including but not limited
to, rate of pay, worker classification, fringe benefits paid, hours worked, etc. covering work
performed between January 1 - March 29, 2019.

The primary interest in obtaining this information is to protect the living standards for all working
families. The information requested will assist in ensuring that contractors are accurately compensating
workers on federally funded projects based on the statutory requirements outlined under the DBA.
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Furthermore, the disclosure of the information will establish the degree to which contractors on
federally funded construction projects comply with the DBA. Consequently, certified payroll, names of
contractors, wage modifications, project schedules, wage determinations, contract amounts, names
of apprenticeship programs, and other related information is critical to informing the public of the
government’s responsibility to monitor compliance of the prevailing wage regulations. After analyzing
project documents, TCL G sends any compliance issues discovered to the attention of the U.S.
Department of Labor.

Please send all requested information by email, or to TCLG’s office at the address listed below. Of course,
if you have any questions or concerns please feel free to contact me.

Thank you in advance for your prompt attention to this matter.

Sincerely,

@%f/m

Anna L. Clark

Senior Compliance Specialist
(602) 626-8805
anna@thetorresfirm.com
www.TheTorresFirm.com

Attachment:
Requester Category request
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Rationale for Classification as ‘Other’ Requester Category

TCLG submits this letter on behalf of it’s 501(c)(5) non-profit client that is the actual
requester of the attached FOIA request. This letter constitutes a formal request for classification
as “any” other requester under 5 U.S.C. § 522(a)(4)(A)(ii)(111).

FOIA Requester Categories

FOIA defines three distinct categories of requesters. 5 U.S.C. § 522(a)(4)(A)(ii). The
three categories are commercial use requesters; non-commercial use by educational, scientific, or
news media; and “any” other requester not described in the first two categories. 5 U.S.C. §
522(a)(4)(A)(ii)(D-(111). Commercial use requester fees are limited to “reasonable standard fees”
for search, duplication, and review. Non-commercial educational, scientific or news media
requester fees are limited to “reasonable standard fees” for duplication. “Any” other requester
fees are limited to “reasonable standard fees” for search and duplication. ld. Note that this is not
a request for a fee waiver. Fee waiver analysis is completely separate from requester category
determination.

FOIA Mandates a Use-based Not Identity-based Test for Requester Classification

FOIA mandates all federal agencies “shall conform” schedule of fees and requester status
classifications to the guidelines and uniform schedule of fees promulgated by the Office of
Management and Budget (“OMB”). 5 U.S.C. § 522(a)(4)(A)(i). OMB’s Uniform FOIA Fee
Schedule expressly mandates a use-based and not identity-based examination of requester status
classifications. “Because ‘use’ is the exclusive determining criterion, it is possible to envision a
commercial enterprise making a request that is not for commercial use. . . . Moreover, because
‘use’ not identity controls, agencies will have to spend more time than they do now in
determining what the requester intends to do with the records sought.” 52 Fed. Reg. 10013.

An agency cannot assume commercial use absent evidence showing commercial use in
the record. Harrington v. DOJ, No. 06-0254, 2007 WL 625853, at *3 n.8 (D.D.C. Feb. 27, 2007).
If the agency has “reasonable cause to doubt” about the use of the records or if the use is “not
clear from the record itself” the agency “should seek additional clarification before assigning the
request to a specific category.” 52 Fed. Reg. 10018.

OMB’s Uniform FOIA Fee Schedule defines commercial use as “a use or purpose that
furthers commerecial, trade, or profit interests.” 52 Fed. Reg. 10017-10018. Federal Courts have
agreed with OMB’s plain meaning definition of commercial. McClellan Ecological Seepage
Situation v. Carlucci, 835 F.2d 1282, 1285 (9™ Cir. 1987). Use of requested records for defense
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in private litigation is also not commercial use. Muffoletto v. Sessions, 760 F. Supp. 268, 278
(E.D.N.Y. 1991).

Here, TCLG’s client is a non-profit entity that utilizes this information solely to uncover
and report violations of federal labor law including the Davis-Bacon and Related Acts (“DBRA”)
to the U.S. Department of Labor (“DOL”). The DOL initiates an investigation based on the third-
party complaint. DOL makes public and disseminates information about its investigations and
findings via press releases, press conferences, meetings and seminars, brochures, and online.
TCLG’s clients have no input on the direction or outcome of DOL’s investigations. Only DOL
decides whether violators of DBRA will have to pay their employees back wages.

TCLG’s client is acting as a watchdog, working for the sole benefit of unknown third
parties who are workers on federally-funded projects, aiding the government in the elimination of
fraud, waste, and abuse of taxpayer money. Acting for the sole benefit of unknown and
unaffiliated third parties, or for the benefit of the government or taxpayers at large will have no
impact on TCLG’s client’s cash flow or profits. The use of the records as a watchdog for the
benefit of third parties is not commercial use. TCLG’s client’s use is not by educational,
scientific or news media. The TCLG’s client use falls squarely in the catch-all “any” other
category. 5 U.S.C. § 522(a)(4)(A)(i1)(111).

FOIA Mandates Use-based Test for Actual Requester Not Requester’s Representative

Requester status classification is determined by the actual requester, not by the
requester’s representative. See 52 Fed. Reg. 10013-14, 10017-18 “When any FOIA request is
submitted by someone on behalf of another person” it is the underlying requester's intended use
that determines the requester status classification. See DOJ FOIA Guide “Fees and Fee
Waivers” at 9. Here, the actual requester is the 501(c)(5) non-profit entity seeking to utilize the
information in a watchdog capacity for the sole benefit of unknown third parties and not for any
personal commercial, trade or profit benefit.

Conclusion

For the above reasons, TCLG requests that your agency categorize the actual requester, a
501(c)(5) non-profit entity in the “any” other requester category under 5 U.S.C. §
522(a)(4)(A)(ii)(I11) because the records are used for a non-commercial purpose as a watchdog to
protect unknown third parties, the government and taxpayers from fraud, waste and abuse.
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